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1 INTE R@RRE ING R%LF"&@{A} READ WY EH RULE 16(2)
THE E%%Uk RAISED

Duging the course of the hearing of Ayodhya case (collectively so
called) 2 query was raised from the bench which, if stated in

consequential terms,may be broadly summarized as follows:

e Where a Court issues a comumission regarding any question
which involves ‘any scientific mvestgation’, and if a party
doesnotavail the opportunity to examine the Commissioner
]3&1‘3()11.:111}7 in open court, touching any of the matters
referred to him or mentioned in his report, or as to his
.Iéip()i‘?.}{‘)jf as to the manner in which he has made the
investigation’, two consequences would necessarily follow:

a) The Report would be read into the record as complete

fy

ardd binding.even ‘if objections have been made fo ¢

\.-w—-»i

1L

<t Court, which the Court has indicated it will examine after
the closure of evidence at the f“sw of final hear ‘ﬂi |

by The Report would be treated  as  ex-cathedia  and

unassadable, even in the f“msi Appeal, as a part of the

I.qgly_ argument, after the appellants have relbied on the

Report.
Note:
_En the present case:
e Parties-were permitted to ﬁk*‘ob;ccuon to the AST reporst
- and the said report was mainly objected by Sunni Central
' Board of Walkf. (See Impugned Judgment Vol. I,
| | © Pg. 252-253. pr. 242)
o After hearing the paj:tiess_" the court held that the
; objections to the ASI report have to be considered after
the closure of the evidence, and fo be dealt with at the
final stage
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skewed interpretation.,

THE RELEVANT PROVISIONS OF THE CPC:

>

CFherefore, the Conrt beld that the AST report shall be subyect

it the 0/;7/()(‘2’20-;7' ard ()f’f‘f‘f();"/(‘(ff (J][ the jm"ff'e P the 5“?/?“""(‘27’252] all

{ ! T‘?’LPI.L(%‘T&G(,{ ._} z:.f,.dgmef‘z,zt Vol. I, pg. 2 33«.2 54, pr. 244)

& The Court categorically refused request mu ade by plainaff
in Suit No. 5 to summon Dr. Bhuvan Vik AL S J.I].gh
(excavation team) for deposition. The said instance has

been recorded in the Impugned Judgment as follows:-

Lol was obserwed that this Comrt has diseretion to call any
witness and examine bim as Court’s witness but that sination
cannot be imposed upon the Court by a party to the smt by filing
an application requesting o summon @ witness and then lo press

fo treal Hhe witness as Conrd's witness, Whenever the Conrt shall

Jeel alt excpedient ov ngcessary 21 muay escercise s pdiver by
Samaoning a wibness a5 a Conyls swilpest bui such a diseretion

cannot be fastensd wpon the Court by a party v ihe suit.”

(Impugned Judgment Vol. I, pg. 254, pr. 245)

It is respectfully submitted that a legal consequence which will lay
down the Indian law on the subject for the present, pg.l.&:.i. and futare

18 contrary to the CPC and would result in an incorrect and

+ . ot

The relevant provisions of the CPC are Order 26 Rule 9, 10, 10A,
10B, 10Crad with Scction 75(€) of the GPC as amcndd by Civil

Procec 1m Code (Amgndmuﬂ;\u 104) of_ 19/6

ﬂf is ot mecessary 4o f"epmdﬁce these /)}”0?)7%07?5 /7/ this Sz/laffmrm/z at this
tage)

These provisions wese introduced as a result of the 54th, Report

of the Law Commission of India (February 1973) with 2 view to

o )
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enable Commissions to conduct scientific investigation(s) germane

to any suit.

The Rq}m of the Law Commission does not por tend any such
1meqmvoca}. consequences and treats. a scientific investigative

o omm}sazon } ]m any other C omnquou

(A copy of the relevani parts of the 54", Report
of the Leaw Commission is annexed hereto)

ANALYSIS OF THE RELEVANT PROVISIONS
At the very' outset, there were no provisions at all for a
Commission for scientific investigation. Accordingly, Section 75

was amended to include such a power

“Section 75: Power fo issue commissions: Subject fo such conditions and
fmiitations as may be prescribed, the Court may isine o comprission —

(¢} to hold a scienrific, Technieal and excpert invesiigation”

It follows, that such a Comumission must investigate in the manner
laid down and upc rate within the framework of the Commission
and answer the remi without exceeding 't this remit, with the
permission of the {_,our i that corxn:nmsioutci i It any part cannot

be answered, 1t may say so, or ask for o modified of new remir.
This flows from the power of Court to lay down conditions and
limitations.

Fusther, this is remforced by Order 26 Rule 10(3), which lays

down that, if for any reason the court is dissatisfied with the

proceedings of the Commissioner (&indly notethatl this is specific to the

proceedings of the Commissioner), it may order such further inquiry as it

thinks fit.

It should be noted that:



a) Order 26 Ru] 9 and 10A, 10B and 10C are substantive
PLOVISIONS. B -
by Order 26 Rule 10 is a procedural pj:ovi_'s_ion.,
A questioh afises as to whether a procedural provision can restrict
the substantive p.i:o’visior:" in the absence of any specific clausula,
indicating that the non-compliance will result in loss of the right to

question any part of the report of the Commission.

s
L

'Sj.gniﬁcmtly,, Rule 1 OA(Q) states: R K

“10A. Commission far scientific inrz,:q.étigatié}_i‘s.

(2) The provisions of ke 10 of this Order shall, as far as may be,

apply i velation fo a Commissioner appointed under this }/f/( ar
they apply in velation fo o Commussioner apponted wnder rife 9.

- (emphasis added)

Although the words are “shal" apply, there is an addition of the

phrase “ai far as may be’
5.6 Order 26 Rule 10 is reproduced:

‘10, Procedure of Commissioner N

(1) The Commissioner, after such local inspection as bhe deenis
necessary and after reducing fo writing the evidence taken by /772'772,
shall veturn such evidence, fogether with his report in 72»77/27@ szoned
by bim, to the Court. .
(2) Report and depositions to be evidence in sust. Commrissioner
may be excamined in person - The report of the Commissioner and
the evidence faken by bim (but not the evidence without the repors)
shall be evidence in the suit and shall jorm j)sz‘ of the record; but
the Court or, witly the perniission of the Court, any of the parties 1o
the suit may examine the Commssioner personally in open Court
for/r/wzg any-of the matters referred fo him or mentioned in:bis

neport, or as- 1o s weport, or-as fo the. manner i /JJ/W/? /)e has

, /7/474{3 1he zf/wer/zgafzaﬁ? -
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: ( 3) Where the Court i Jor amy reason ﬂ’/wms/zcw with the
: P?“O(F&(]ii/]gi of the Commissioner, i gy direct wr,/f Jotrihir inguiry

o be made as it shall ihink fit.”

37 Read with Section 75(e), Order 26 Rule 10, the following

. sequential stages are discernible:

: a) Stage It Ordering such a Commission with Jimitatdons
andconditions.
b) Stage 2: The Receipt of a written report which reduces dhe
evidence to writing, and return the evidence and the report
: signed by him, to the court.,
¢y Stage 3 Part I'The Ef(fip('\).‘ii‘liﬁﬁ,_ﬁd the evidence collected shall
_._b{a evidence in the suit and form part of the record, ‘_
Hvidence has a basic m@ﬁﬁiﬂg de-~-}:'1<:>3:s questions  of
evaluation and weight. The definidon of evidence in the

Tividence Act as follows”

M Fpidence" means and includes-,
(1) all statements which the Conrt permils or reguires lo be muade
before it by witnesses, in relation 1o matters of Jact under inguiry;

such statements are called oral evidence.

(2) all dicuments produced: for the inspection of //)f Conrty such

. rfmﬁf/em are called [fO(fo(’??/?J?j’{f?w]f’ﬁ?(L’

+

d) S‘tdga 3 Part 1L begms with ih(, word “bur” ’md indicates
‘ _ two discretionary p()%‘%i} bilities o
1L Th{, Court “may cxanﬁ;fw the Commissionerpersonally
111-01)611 court on a numbc::t_of aspects; |
“di. Any of the parties (not as of right) butmay” with the
| permission of the Court, examine the Commissioner

L - personally in Court.

No part of this Rule is mandatory or carry the terrible

- _consequences that ‘:faih:f.j:ejf:d do so would forfeit the right




to do so and the Report will become unassailable forever

and forever without evesn an app 631.

+

It i¢ submitted that when the leg gis‘lamw env 1%0@ a
complctg forferture of a right, then the same 1s pmmdc d
m clear terms. For instance:- bSection 25 (3) of the Drugs

& Cosmetics Act, 1940, which provides as follows:- -

25. Reports of Government Analysts— :
(3) Any document purporting to be a repors signed by a Government
Analyst under this Chapter shall ‘be evidence of the facts staied

therein, and such evidence shall be conclusive unless the person from

whom the sample was faken [or the person whose name, address

il ()//w i Jif‘mf/rm !m/'ﬁ beenr dis: /fmﬂ’ Her é) wzwz 18-4) /m

e //M f’f?s/)&ami“ a7 ///z Coprt /7{),'0:5, m/m/‘ a1 ?)H)rﬁ(*ﬂ/?ﬂ* i

ey pm of ihe sm/iﬁ/( dre pending that he ntesids m z;rz’/f;/rﬂ evidence

i comiroversion of the report.

AS is c?:v:i.ci@mj the pmsém provision of Order 26 Rule 10
does not envisage a complete forfeiture of the right to
object ',_iﬂ the event of non-examination of the
(;?01?:'1111'133;%(;)1"1&1; as such a drastic’ 'coﬁé}eqﬁence wlhich
completely takes away the right of the Party to raise
objection(s) would have been s_peciﬁcally provided for in
clear * terms’ of the provision, had the legislature so
intended. | -

‘e) Stage 4: Order 26 Rule 10(3) gives ﬂae Court a further
discretion to order further investigation. _.
1) Stage 5: The Court forming an. opinion \,vhcthm the
evidence is releyant and irs'acceptability. .
3.8 '”Ii.:i wmportant that Order 26 Rule 10(2) is a nuc,uiuw that applies

ﬂ ( Oi‘l’li?ll’:bi()nk «1pponueé and a skcwcd mlaipu,mﬁon Al




IV.

result in a law of forfeiture of ail *}'0% ts to make submissions on

the Report ’11‘1d ijc,fzi it as ax- m/;fw’m for all times to come.,

5ETBM§%SE®NS ON LAW

It has been suggested that the Court may not have the ex xpertise to
the sit in judgment over experts, Flowever, some aspects can
c,c;iifzmly be examined by the Court \V"it]lDUi sitting in th(, judgment
ofihc, e ])C,itib(:‘ These are: |

- a) Has thu (omm}%ian fu f:i]lcd iht remit o{ the (olm to
~ provide an answer? : .
,%) Have the conditionalities: md hmiwﬁons been observed?
c) Are the conclusions in conformity with the ﬁndmm"
| d) Ate there obvious inconsistencies on the 1,(:1;(,};?%,..*
e) Have the - conclusions deawn  beyond  reasonable
 probabilities? |
Bodn Pist Appealis it mcorrect to question the conclusions
'_"'ﬁiz:a'w:g} by the Trial Conrt zmielai{,u o md 11 {,Af\ﬁuw s of i:fbc.
Report? | | AR
" g) Further, in the absence of the cross ‘examination’ of the
,':._,C{:;nmj.éssion'”s expert, should. the entire report be negated it
| ".1'10 cross examination has taken p slace by any p rli v or Court?
h) Where the report favours one party tothe dettiment of
':gnother and both the pasties do not cross examine the
Commissioner, can it not be - taken into evidence, but
‘accepted without examining questions of consistency,

relevance and probability?

If there is any ambiguity, it must be resolved to sub-serve justice

and ttu.r;h within reasolmijlc: p.tob zﬂ;vi]itv.

A dccmon Imq pr cccdcmm] 1d< v'mcc 4s a pm 3()%1“01] oi hw for

the fmmg

_-_'1_“111_5: 1:5 1_1Q_t_;£i_ COSHS OIISSHS.
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5.5

The provisions of Order 26 Rule 10(2) are dlscretlonary and
optional,not mandatory.

Meaning of the word ‘may’ has to be read in.context

Procedural laws must not be read to inhibit substantive rights and
powers unless the words or context cleatly says so.

CONSEQUENCES IN THE PRESENT CASE

It is submitted that divergent views have been taken by various
Courts on the consequences of non-examination of the
Commissioner. While some cases have treated it to be fatal and
remanded the matter back, some cases have stated that though the
report of the commissioner has been taken to be evidence, the
objections to its reliability may be taken.

In the present case, there can be 4 consequences. in the given
situation:-

a) The matter can be remanded back

b) The entite AST report can be rejected

c) The party in whose favour the report has been tendered can be
permitted to take benefit of the same- without any objecti.on(s)
being permitted from the opposite side.

d) Permit the parties to take to take objections gu#a the Leport by
inter alia placing materials from the report itself.

It is apparent that the first two optins, ie. 5.2 (a) and (b) are

impractical at the present stage and therefore the Muslim parties
are not even praying for a remand or rejection of the ASI Réport.
However, it would be a travesty of justice to not permit the parties
to point out glaring errors from the report itself, particulally when
the provision of law does not forfeit this rlght which is available to
the parttes at all stages. i
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SR B QMHLNBEMGAEE&AR

OHAIRMAN

LAW COMMISSION
Shastrs Bhavan
New Delhi—} L{IOQI.
February' B, 3973_. ’

My dear M inister,

T am forwarding hevewith the Fifty-fourth Report of the Law
Commission on the Code of Givil Procedure, 1908, The circum-
stances in which the subject was taker; up by the Commission and
the procedure adopted by it are ﬁmtﬁ“zb\ed in the first few para-
gmpha. of the Report. s

With kind mga}r{is} ‘

Yours sincsrely,

S AAYE P, B, CAJENDRAGADREAR
Hou'ble Shxi H. R. Gokhals, B - |
Minister of Law & Justice, ‘
Government of Tndia,
- Shastri Bhavan, ' :
WNew Delhi. o , S

L/ B{D)228Mof LI 4l 1A —2(s)
) ]
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Crarrep 1-¥

INCIDENTAL PROCEEDINGS
Intreductory o <
AeBel Part B, in fhe ] md\ of the Code- (sections 75 to 78), de?ah
with “ineiderital lJTU\,C@dIHﬁ ;
Section 75 ¢

I-F2, Section 75 deals with the issue of Comamissions. We notige
that one matter relating to the section was discussed in fhe Heport on
the Code,' namely-—whether the court hes power (o Issue a commis-
gion for making inventorics of account books and other articles. We -
see no reason why the Court should nof have this power. In fact,
we would go ?fuzthm and invest the Court with a general power $o
igsue commzsa]ons for' the pmformanw of all ministerial acts,

o Apart from . this general power, wé are of the view that thel
. should be « specific provision empowering the court {o issue com-
missions for conduciing scientific Inquiries, when such an inguiry
v needed for determination of any issue before the court.  There
should also be a power fo appoint commissioners to hold sales (other-
wise than in ewxecution) .
: Eiacemm&m&&tiaﬁ
LFOA. To achicvs the ahove object, we vecommend— Ty
{1} an amendment of section 75, and
(it} inseriiom of new® rules in Order 28,

The munzwimmi will be ag follows:—
"

Clavses {%:313) iabb) ang (bbb muy bo inser t&d’ iy ssetion TH
' The section will ihen read as follows:

“Subject to such conditions and limitations as may be
prtﬁ&:(’:l‘&b“d tim C‘mm may issut @ commmsmnw{a}
and .(b); ‘ .

(bb). to hold o 505:’?2&Lfﬁ mws"zg&tmn
{(bob) to'vonduct saleg of property which is in the fuswm; -
of the court pending the determination of fthe Suit -

and 1which cannot be mnwnwm‘h; gﬁasc‘nwd
(bbbh) fo perform any ministerival act;’
{cy ...
(d)

3. .fiTIh Leport, pegs 113, note ow seetion T8,
87 Order 26, Bals 104 and 101,




[EserR——.

st

Order 26, Bule 104 to 100 {proposed)

1.8 fo 1FA We also vecommend That the §olowing new ruwes
maey he Inserted in Order 26—
B

H10A. (1) Where any qms;mn ariging in a sult invoelves any
seientific im;es:z;mtlon which (‘aunot in the opinion of the
court, conveniently he conducted before the court, “the
Court may, if it thinke it necessary or expedient n the
interest of justlee fssue a commission to such peyson -as
it thinks fir, divrecting him fg inguae into such gquestion
and report thereon fo fhe cowrt

(2) The provisions of vule 10 of this Ovder shall. as fay as
gnay be! apply 1o relation’ m H COMImESIonsy appoin'w,d
wnder this vule, as they apply in w}“ku to a commis-
sioney appointed under ruale. &

1083, (1) Where any question arising in o suit inyolves  the
perfovmance of any ministerial aei uim,h cannot, in the
opinion of the court, conveniently be povformed before
the courf, the court may if it thinks i1 necessary or ex
pedient in the interest of iustice fav reaspus to he n:(tm:ded,
issue @ commission to such *}Ju“s(}n ag it thinks 81, divect-

ing him fo pe Jm*m that act and report thereon to the
Court, ’
7y The provisions of rule 10 of this as fay ag

v

may het applycin velation o 2 comnmissionsy appointad
under 1his mle 83 t}'mw_cmmly in relation fo a cormmis-
sioney appointed under mle 2 ‘ A

=

100, (1) Where, in any spit it becomes necessary toosell any
movable property which i in the custody of the court
pendma the determivation of the Lmt and which cannot
b conveniently pve%we{? dthe ceurt mgy, i1t thinks o
‘necessary or expediont n’ the interest of jUS'LIC!? for rea-
sons to be yecorded, i8sue a commission o such person
ag it thinks A1 directing him in corduct sueh wile, and
report thereon lo the court. '

{2y The provisions of rule 10 of thig Orvder shall as far as
mav be’ appiw in relation fo a rcommisgionor sppainted
under thiz rule. as 1‘( applies in relation 1o a C‘ommlsmoner
appointed® under rule O

{H) Every such sale shall be hel ri as far as mav be in ac-
cordance with the moccdurv vrescribed  fov  =ales of
movab’e propertv in exscufion of a decres? :

1o Praviss anneved b Ooder 26, Wale 9 may e unnecessere iy regard to the new fale,

2. Seation T8 1o e gmended separately,

v s nsran -t
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Cugprer 26
M}i‘vﬁﬁSSK{}NS B
ini,mﬁmt{ar& R

2(31 i der 26 deals w.;lh cammxss:ons 188 ued bv Court T Copae
.-'mm:;cg gre of fowr kinds—io. examine witnesges, to make Eonal i
: \;gqugatm e, to examine accounts rmd te makz, part?twn of immove-

able promztv o : _

Most of the provisions for corumissions Yo examine absent wit-

nesses were adapted by the framers of the first Code (of 1858} from
an Acl of 1841,

The roles ag to commissions for local 111ve%hgauom are ulfi-
mately derived from shree old regulations.

Order ZG, rule 1
i6.2. “Order 26, rule 1 provides as follows: .

“Any Court may in any suit issue a commission im the exami-
nation on interrogafories or otherwise of any person resk
dent within the local limits of ifs jurisdiclion  who  is
exempted under this Code from attending the Court or
who is from sickness or infirmity unable to attend i

drder 26, rule ), and medical certificate

283 A suggestion was ;mde toous, thal oo }uwuw the sickness
oo i ity of the witsy tifeate signed by o qualified I:‘”.sfﬂfn;‘:hé .
practitioner shouid be ac : nonow, we were told, it is belng
done in gsome couris; hui u:c ;:n ci{,tff‘ﬁ, on the subject is not untform,
and in some placos affidavits® about iiness are usua}iv.remzére{%’,

W have consgideved the matier. and soe ne obiection fo 2 provie
sion permitiing the use of such certificate in svidence, at the disere-
tign of the court, {or the purposes of Order 26, yule 1.

264, The exammination, under the rule. is “on interrogatories oy
otherwise”, Tt is undersiood that an order for examinaiion on interro-
gatories iz somelimes issved when the examination should really he
oompr‘ehon ive.

26.5. Tt I8, in our view, against the infendment of 1he rule to issue
an.prder Jor examination on inferrogatories except in special cases,
and we think it desirable to so provide by amending the rule,

Recammen&aﬁan

26.6. Accordingly, we recommend that Order 26, yule 1, should be
revigsed as follows:—

“1. Any Couwrl wnay, in any suit, issue a comynission for . the
‘ wxammafmn an mterrngatnmes oy nther‘mse of any peman

1, ’xm znf1341
3, (. Grder 19, yule 1.

2&
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resident within. the logal Hmits ol.ils. mmd-chon who 1§
Cexempioed. under this Code from atiending thieCourt  or
i from: szdmw;, or. 331f}lm‘ty unsble: tonab 1&% it.

v . e P ov;deci “thod. sonviisEOn for emmmnatzm GR z?ilu?{)w
' gaiories thall not be issued unless the COUre, fw 7emms 0
he recorded, thinks i mecessary o c:iﬂ w0, : .

v S E‘i’pld&‘id‘{.l(}ﬂ-w—*fhe Court “muy, jor Lthe- pm‘pobes u{ Lhzs mie,
' necept o certificate puapm ting to besigned by o registered
medical proctiti onert gs evidence' of the: sickness or wnfirmis
Tty of any person, without calling z?w meri?.cal practitioner

a8 u ?mesg. o

Order 26, rule fi{l;} ‘ ‘ .
_ . 987, Under Order. 26, tule 413, any -Com‘i ma.y, in any’_ suit, isgue
L r .o a-comnmission for the examination of--
{a) any peérson 3ewient hemnd thL mca} iarmt:a of ifs jurisdic
' tion:

--(b)-an;,"pemon who i about 1o, leave such limits before the
date on-which he'is 5eqmmd to bo éxamined 11 Court; and

< } any - pérsen in ihe service of tha (xowmmem, who cranot,
: vintthe opinion of the Conrt. ‘i‘rom] wzi,hr,mi ddnmem to
ihe pu ﬁw bQIVEC(. L

LY

’(58 The wh, does TOE D wxde for lgsuing & wmmiwma for exa-
- mination on mtﬂrmgatozre We think that such. s provision would
Che 1%3&31”‘ althouph ammzizon o1 miozw a*nmm ahouid be resort
4 ed to only in gpecial Eages’ . .

26.8. There ia zrmtmr point arising cudo :fl}rdez: 167 I%ulek 1:»?

{hd“" 16 Rulv 1, vrovidessthat B itness: sh;ui Bt ba'mmmii a
i, aitend. g k,cmn i1 person phiess e yesileg..

{:%) within the jurisdiction of the Court ov

C{b) oulside the gmzsémtmn Bbut within the swxﬁed dxsmnﬁe
- (roughly, Jess: than filty imiles,-or, if: there is an.estahlished
C T Tpublic conveyance for {ves sixth Qf the f}miant{‘ ihez; Iﬁbb
N ' o 'E’mn ?wo hmzdmd iles),

268180, Thus, a witness iwmg putside. tht, “iuﬁsdmi]on and heycznd

the specified distance cannoi be compelled to attend a.court in per-

" son. For othe examination of:such: person, ‘the- Clode provides for fhe

Coissue. of a.commission under'Ordez 26, Rule 4. But ‘the word: used

Cin Order 26, rule 4, is “may”. Now, it is obvious that where ihe wit-

nass is bevond the Jumsdmtion and beyond the specified distange, and

yebis one whose evidence ig essentml the onhr mode 03? c,:»mnnnatmn
is t}v Lopmission..

i. Ifn&eesmry, he ex presaion  registered, medieal .}‘nzacf-i_tiomsr"-’ may Eé &;ﬁﬁ&i‘
%, CF Order 26, rule [ ) : - :
3. Of. amendment preyesad to @rder 2, rule §,
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19
CTE we}uld thﬁrefore, b hedier if the! 1&%1&, of B commlssmn unﬁer
.Qrder 28, m}e 438 mnde obligatory i such cases; 1f the evidence of
¢t 's,wmesa o ensential i the interést of justice. Fuch an arnendment
W sli Hive BTHOTE correct pigture of what the }aw contempldte»

Rm\@mmm&mm

2641 ﬁceordmgly, we recommend %hat Order "b rule 41
mvxseci ag dollowsi—.

: T Mg {1) fmy Court hay, tnany sust i.ssw; a commission for the
R exXamingtion on inNlerrogatovies oy oih@'rwwe Qe

S {a) sny person resident beyond the local lxmlts of its juris-
- dietion;

; {h} any person who. is about to-leave such Umifs before
the date on which he s requ*md tohe emmme& 1y
i;‘ourt and

(x:) amf pamrm in the service of the Government who
“eanpot,in the opinion.of the! {Jcmt atiend wn;hcut
detmment to. the pubhc sez‘mcc

Promciad ,f;haz whwe, wtder {}Tder 18, rule, 19 gLR pmson cavmoi'
“be compelled 1o witend. a Coust in - person, @ Com-
‘mission shall be issued fo'r iy promination i his evidence’
iz wonsidered NECESSUTY in the interesiy of Justice:

l’a‘omc{ed furz}w? that g, commission for Exnminati o7, on dnter-
SFOGLIoTIes ahail not be dssued wnless the Court, for reasons
“to be récorded, thinks i wmz«:saw daodooso”

Ordor 26, Bule 18A--18-8

. 2BITA. As elvesdy reeommended’, néw rules 104 o 100 should
be added in Order. ?8 do provide dor sclentific investigation ete

@fﬁar ,Ev%» Raﬂ& E"Z

: %12 Tim Karaﬂa ﬁmendmem m Grder 96 luic, 17 pro\nd&s
that wheare the Comrsissioner s nat 5 Judge of the oivil court, he
shall not be competent to hmpoge -3 penalty, but such penally mm_‘
be imposed on the applicatior of the Cmmmmsmnq_r bv ’rhe comi
ik msued 'iha Lemmmsmn ‘

n th@ Report" of the earlier {fﬁnﬂmwon on ‘the {Z’fade, thm wa@'
netad, Tt iwss, hewever eensxdere{i unn&f:essary m adap’s this Srinor
‘ amen&me‘ntg. . :

9818 But we think that . thzs &mendmmt coulé be- us&fuﬁv ad-
opted. ?hough theré ‘may be not many o vcamom in practice where
it would make mur‘h dAifference, ‘

1. Ses dxwua&mn a0 $0°Ordor 18, Rule 19,
4. Ser dmcussion relating to eection 75.
B 2T Repnﬁ pege ﬁiu,Hotu on Order 26, Rule 17,




r
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Rfmmmen&&tifm

26. 14 We ‘therefore, recommend that  the :following DIOVISE
should be-inserted below. Order 26, Rule 17—

‘Pmuzderi sthat aphen the Commissionsr is 1ot @ Judqe m’ &
Civil Court, he shall not-be competent 1o impose pengls
ties; bwi g,uo?z pevz,aiues may be imposed on the appli
canon o} such i’"‘ommiaswﬂev by the Court swhich drswed
ihe co:nmzsswm '

i}r{im 25 ami exemti{m pm&e:&imgs
98154 The Madzas Hagh Court’ has held th{zi the provisiong of

- Order 28, rule 4 are not applicable to execution procesdings, and
“have niot been made so bv reason of the provigions of seption 141,

- 1._ E‘irmlmjwu ‘F’.l_f?a.”fjiyyl.f. ALE. _1.[;3_9 3{&51‘ '578_.
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430 . . - Subsidigry Rm’(ﬁ? S {Chagﬁs

~ operation of acquitial only means that the stigma attached to the convie-
tion and the rigour of the sentence are completely obliterated but that does
notmean that the fact of conviction and sentence 1s wiped out and if a per-
- son was disgualified for being chosen to 1ill the seat for which an election
is held on the date of scrutiny of his nomination paper by the returning of-
ficer because of his conviction, he will become qualified if later on hig
‘conviction is set aside in appeal.” '

+

3

6. MANDATORY AND DIRECTORY PROVISIONS

3 +

(a) Generat .

- The study of numerous cases on this topic does not lead to formulation
of any upiversal rule ex cept this that language alone most often is not de-
cisive, and regard must be-had o the context, subject-matier and object of
the statwory provision in question, in-determining whether. the same ig
Smandatory or directory. In an oft-quoted passage LORD CAMPRELL said:

I

“No universal rufe can be 1sid downs as to ‘whether mandatory enactments
shall be considered directory only or obligatory with an implied nullifica-
ion for disobedience. Ttis the duty of courts of justice to fry to gel at the
real itention of the Legislature by carefully atiending (o the whole scope
of the statute to be considered”™ A approved by the Supreme Court:

83. K. Prabhakeran v, F. Jayargjan, (2005) 1 SCC 754, p. 772 0 AIR 2005 §C 683
(Constitution Bench) overruling Mannilal v. Parmai Lal, (Y970) 2 8CC 467 - AR
X974 SC 2833 and Vidvachoran Stukla v, Purshotiom Lal Kaushil, {19812 5CC 84
L AIRISBLSE S84 . o
64, Liverpool Borough Benk v. Turner, {1861) 30 LT Ch 379, pp. 380, 381; feferred to
in Howard v, Bodingron, (1877) 2 P> 203, p. 211 {LORD PENZANCE); Vita Food
© Products Ine. v, Unus Shipping Co., (1939 1 All BROELZ, pooA93 (PCy, HN,
 Rishbud v Swte of Delhi, AIR 1955 80 196, p. 200 ¢ (1955) 1 SCR 1 150; Srare of
LU v Babuiam Upaddhya, AIR 1961 8C 751, P, 765 {1961) 2 SCR 679; Bhikraj
- Jaipuriav. Union of Tndia, ATR 1962 SC 113,110 (1962) 2 SCR 880; Banarasi
Das v, Cane-Commissioner, UP., AIR 196350 1417, p. 1424 1963 Supp (2)
SCRT60;Kailash v. Neanhk, (2003) 4 8CC 480, pp. 496,497 (9th Fdp, of this
book, . 338 is referred), See further Raza Bidand Sugar Co. L, Rampur v,
Municipal Board, Rampur, AIR 1965 SC 895, p. 899 1 (1965) 1 SCR 413; Arficie
143 af the Constisution of India, Dt the maiter of, AIR 1965 SC745, p. 769 : (1965)
1 8CR $70; Montreal Street Riy. v, Normandin, (1917) AC 170 : ATR 1917 pC 142,
p. 144, Hiralal Agrawal v. Rampadarath Singh, AIR 1960 S¢° 244, p. 251 (1969
1 SCR 328; Ramchandra v, Govind, ATR 1975 S$C 915, P 917 0 (3975) 1 SCC 559;
KK, Srintvasan v. Stase of Earaataka, (1987) 1 SCC 638, p. 675 AIR 1987 SC
1058, Rubber House v. Excellsior Needle Industries Put, Lid., ATR 1989 5C 1160,
P 1165 1 (1989) 2 SCC 413, Chief Education Officer v, Quinn, (1096) 3
AIVER 72, p. 79 (HL); Shashikant Singh v, Tarkeshwar Singh, AIR 2002 SC
2031, p. 2034 1 (2002) 5 SCC738. In the matter of Special Reference No. 1,0£.2002
- o Roothote No. 64:Contd.)




19

Syn 6] Mandatory and Directory Provisions

“The question as o whether a statute is mandatory or diuctoz yic cpunds
upon the inient of the Legislatre and not upon the language in which the
wtent is clothed. The meamng and intention of the Lc,gzs;cmw st gov-
ern, and these are to be ascertained not only from the )1]1:18(,0}()2) of the
© provision, but also by considering its nature, its design, and the conse-
- quences which would follow fmm construing it the one way or the oth-

305

cer” For ascertaining the real mtention of the Legislature”, points out

S SUBBARAQ, 1., “the court may consider infer alia, the nature (}nd design of

. the statute, and 1"1@'0011(3@(}11@11(:@ which would follow from construing it
‘the one way or the other; the impact of other provisions whereby.the ne-
cessity of complying \mt} the provisions in question is avoided; the cir-
* cumstances, namely, that the statute provides for a contingency of the non-
- compliance with the provisions; the fact that the non- unnpimmu with the
- provisions s or is not visited by some penalty; the serious or the trivial
“consequences, that flow therefrom; and above all, whether the object of
~the legislation wall be defeated ox imthezcd 98 It object of the pm'{

'{Fomnoiv ?\Iﬂ 6~l fomd i '
i(:u;mui Assembly Fleciion maiter, {”‘D)”’) 8 SCC 237, p. 322 Bhavnagar iniver-
sity v, Palitona Sugor Mill (P Lid., (2003 2 $CC 111 LD 126 0 ATR2003-8C 511,
o520, Chandrika Prasod Yaday v, State of Bihar, AIR 2004 SC 2036, p. 2042
(2004) 6 SCC 331,
-+ 65, Passage from CRAWFORD: Statutory C OEJ‘;U wetion, p. 5106; appr oved i i St
: v, Manbodhan Lal Shriv 35T SC 912, po 918 0 1958 SO
LR Baburam, Lipadi A1, p 105 (1961 2 8 L
]f} 3 of the Congtinigion of India, In fr’?* ?nur?m o, S D, 769 Siate of hiviore
VK Kongan, /\H\ }‘ Mf;a“ ’!Q() p 3 \C(‘.‘ b”‘% Govindlal
_M? Finel v, 1976 SC 065,
{},F}’?(‘&) i SCC 3 ; / Sl z!cthi Noravan, U‘)S“) SO
. P 39, 60 /\I'i\ T%'i ‘3(; ‘Jé 4 ,b :” J&Y?em!n Pt Lid. v Birendrg: Kumar
mamm‘c {1687 2 SCC Li\Oi p. 415 D ATR 1987-8C 1010, ()wm’;s and Parties inter.
ested in MV, Vali Pero”™ v. Fernandes Loper, AIRTI98Y 50 &....G‘b P 2213 {]%Q}
4 SCCOTY, State of M.P. v, Pradeep Kumar, (2000) 7 SCC 372, . 377 0 2000) 10
I 349; Sarla Goel v Krishanchand, (300‘9; %CL G538 pp. (3(3‘:; (w()‘? para 30 (2009}
91T 21
CBf. Stare f ULP. v, Babue Rom Upadhva, supra, p. 705, Bee turther f\l?,(,(l J:uz.fiand Sugar
Lo Co Lids, Rampur v Municipal Board, Roppur, supra, po 899 (para 75, wheredt is
“said that the “object of the stamte is.determining Tactor”, Nersimbiah (K} vl C
Singri €3owda, AR 1966 5C 330, p. 332 f1964) 7 SCR 618 Remington Rand
of India Lrd v, Workmen, AIR J)()‘J SC 224, p. 2260 (1968) 1 SCR 164 Himilal
‘ Agrawal v. Rampadarath Singh, AIR 1969 SC 244' p. 252 (1869) 1 SCRB28,
“ Vn];f Ram-Suiaria v. Nathalul Premji Bhanvaidia, ATR 1970 SC 765, p. 768 (196‘3)
o L SCC 7Y, Municipal Corporation of Greater Bombay v. BEST Workers' Union,
CATR 1973 SC 883, p. 891 1 1973 SCC(L&S) 177, Sarva Narain v. Dingia Ram, AR
- 1974.8C 1185, p 1190 : (1974) 4 SCC 237, In re, Presidential Election, 1974, AIR
1974 §5C 1682, 1686 : (1974) 2 SCC 33, Ajit Singh v. State of Punjab, AR
1983 SC 494, p. 499 (1983y 2 SCC 217, Dalchand v. Municipal Corporation,
Bhopal, (1984) 2 5)( (‘ 4% A}R 1983 SF 3{}3 Rubbc)i House v. Excellsior Needle
' e S 11*00111&“\10 66 Comd}

iﬁl@_llt .
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will be defeated by holding the same directory, it will be construed a5
mandatory,”” whereas by holding it mandatory serious general INConven-
“dence will be ereated 1o innocent persons without very much furthering the
object of enactment, the same will he construed as {:ﬁI‘GCt(ﬁ}]_"}’,Gﬁ. But all this
does not mean that the language used is 1o be ignored but only that the
prima fuele inference of the intention of the Legislature arisi g from the
- words used may be displaced by considering the natire of the enactinent,
iis design and the consequences flowing from alternative constructions,
Thus, the use of the words ‘as nearly as may be’ in contrast 1o the words
‘at least® will prima fucie indicate a directory requirement,® 11@72%3&\/(5:
words a mandatory requirement, o ‘may’ a directory requirement’’ and
‘shall” a mandatory requirement, '

For instance, section 3UNT) of the Haryana Apartment Gwnership Act,
1983, defines ‘common arcas and facilities’ to mean jnrer alia, ‘such
community and commercial facilities ag may be provided for in the decla-
ration”. The Supreme Court held that the expression ‘may’ used in section
3T clearly indicates that no duty is cast on the Colonjser/ fand owner
W give an undivided interest in communily and commercial facilities

[Fostnote Mo, 66 Contd.}
Indusiries Por |

1982 5C 1160, PP LI6S 1166 (3 YRy 2 800 a1
Karnal Leather w3 Sangholan v, Liberty Foonvear Co., AIR 1990 s
247, . 2545 (1989 44 QA% Afohan Singh v. Internarional Air Por Authority,
. 1996 (8) Seale 251, P60 11995 () FT 317 « (19979 5QC 137,
67, Bhiloaf Jaipuria v, Union of India, AIR 1962 8C 113, pi 119 - 1952 (2) SCR 880;
Raza Bulgnd Sugar Co. Lid., Rampur v, dvnicipal Board, Rampur, ATR 1965 S
895, p. 900 (para 9) (1965) 1 SCR 9710, o
68. Montreal Street Railway v. Normandin, AIR 1917 PC 142, p. 144, referred 1o in
' Bishwanarh Khemia v, Emperor, ATR 1945 FC 67, p, 68 Stare of U.FP. v, Manbao.
dhan FLal Shrivastava, AIR 1957 §C 912, p. 917 : 1958 SCR 533, L. Hazeri Mal
Kuthiala v, 1.7.0., Special Cirele, Ambala Cajur, ATR 1961 §¢ 200, p. 202 ¢ 1961
L SCR 862, State of 1LP. v, Babu Ram Upadhya, AIR 166] ¢ 751 p. 765 1961
{(2) BCR 679: Banwarila! Agarwalle v. Stare of Bihar, AIR 1961 §C 840 1. 853 : 1967
(1) SCR 33; Raza Buland sugar Co. Lid, Rampur v, Municipal Board, Rompur, AIR
1965 SC 895, p, 899 : 1965 ( 1) SCR 970; Katlosh v, Nanhiu, (2005) 4 SCO 480, p. 497
T AIR 2005 SC 2441 (passage from 9t Edn. of this book pp. 339, 340 is approved).
Jaishankar Prasad v, State of Bihar, AIR 1993 §C 1906, p. 1911 : 1993 (2) SCC
597 [construation of Proviso to asticle 316(1% of the Constitution]; Kailash v. Nan-
hiku, {2005) 4 SCC 480, p, 493 : ATR 2005 SC 2441 (Construction of section 87 of
* the Representation of the People Act 1951). The EXpIessions ‘as far as it can he
- made applicable’ or ‘as far as applicable’ will also be prima facie construed ag di-
- xectory: Tarlok Stigh v, Municipal Corpn. of Amritsar, {1986) 4 8CC 27 AIR
1986 SC 1957, Divect Recruir Class Il Engg. Officers’ Asson. . State of Maharash-
e, (1990) 28CC 715 1 AIR 1990 SO leg7. - . '
70. See title 6(¢) p. 446, . o »
71 See title 6(k) p, 510, ' C '
72. See title 6(e) p. 449,

AR
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exclusively to apanmuzt owners of any particufar colony, since h 0
have to be enjoyed by other apartment owners of the enfive complex;
the other hand, section 154 of the CrPC, which deals wiih nﬁolmauon n
cognizable offences and registration of FIRs, uses the word ‘shall’. Accord-
ingly, a Constitution Bench of the Supreme Court held that section 154 pos-
fulates the mandatory registration of the FIR on m,mpi of information of a
cognizable offence. Fowever, if the information given does not disclose
cognizable olfence, a preliminary inquiry may be ordered, and if the § mqtm ¥
discloses comumission of a cognizable offence, the FIR must be n,;_uh,zud

T a provision i§ mfmdatow an act dom in breach thereof will be i s ili(i
hut if it is divectory the act will be valid although the non- {_omphdncc”mv
give rise to some other penalty if provided by the statute.” An illustration
of-this can be seen in the context of section 154(2) of the Criminal. Pmc,c
dure Code, 1973, which provides that a copy of the information {H”R) Tec-
orded under section 154(1) ‘shall’ be given forthwith, free of cost, 16 the in-
formant, The Suplum, Court held that in order to declare a provision man-
datory, the test to'be dpphcd s as to whether non- compﬁance with the: pro-
vision muld render the eniire proceedings invalid; and depends on the tent
of the Legislatore, and that the language used was not determinative of this
issue. App]yuw this test, the Court reached the inescapable conclusion that
the section is mersly di story and not mandalory, 4s i presc ui\u fmixf L
duty o give a copy of the FIR. :

It has often been said that a mandat '01"\? enactment must he ol
fulfilled exactly, ‘bt ﬂ m sufficient iF n dnmfm; enactment b

Lo i)LL
wlhﬂed ‘ﬂﬂﬁ\fcini}u} The latter-half of ﬂu% pmpmmcm i8, howmu zms

_f'-"f 3, DLIT Lm’ v. Manmohan Lowe & Ors., (2014) 1 ‘3( (231, p, 254, Lo

74, Lalita Kmari v. Government of Uttar Pwdcs*h & Ors., (201 4) 28CC 1, pp. 59, 6] (A
T8, Drigraj Kuer (Rani) v Amar Krishna Narain Smﬂiz {Raja), AIR U(}( FS5C4dd .
C 449, 451 1 1060 (2) SCR 431 L. Hozari Mal Futhiala v LT, 0., Amibala _(_i.’r,z;i;'f\,
AR 1961 SC 200, p. 207 ¢ 1961 (1) SCR 892; Bamwarilal A g)(sznim L State of
© Bihar, supra, p. %31 Bhikraj Jaipurig_x. Union of India, AIR 1902 SC 113, 0,
119 2 1962 (23 SCR 880, Union of India v, Tulsiram Patel, (19853 3 5CC 398, ;3_‘_'484;':
- ATR 1985 SC 1416, (Breach of a directory provigion does not entail any invalidity.)
o Rubber House v, Excellsior Industries Pvi, Lid, AIR 1989 5C 1160, p. 1165 (1889) 2
©OSCC 413, Ram Deen Mawrva v. Siate of ULP, (.2009} 6.5CC 735 para 4 3 (114, Ld! tion

- ofthis bock is referred).

76, Siate v. N.S. Graneswarar, (2013) 3 SCC 594, p. 603, L
77, Woodward v. Sarsons, (1875) LR 10 CP 733, p. 746 @ (1874-80) All BR Rep 262,
p. 268 Punjab Co-operative Bank Lid. v, CLT., Lahore, AIR 1940 PC 230, p. 233,
meap Singh v. Srikrishna Guprta, AIR 1956 SC 140, p. 141 1 1955 (2) SCR 1029,
" Banarasi Das v. Cane Commr. ULP,, AIR 1963 SC 1417, p. 1424 ;1963 Supp (2)
- SCRTO0; Hiralal Agarwal v. f\mn})admmh Singh, ATR 1969 SC 244, p. 23301969

(1) SCR 328; Ram Awtar Singh Bhadoria v, Ram Gopal Singh, AIR 1975.8C 2182,
po2189 0 (0976) 1 SCC 43 Dove Investmens (P.) Lid. v. Gujara fwiusznal hzvcsf-

ment Corpn,, (2006) 2 5CC 619 {pma A7) AU{ 2(}06 sC ]4“\4

¥
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muc accuraie as even a complete non-compliance of & directory provision
has been held e many cases as not alfecting the validity of the act done in
treach thereof.”® 1t has been sug gested that cilmctm‘y requirements fall un-
der two heads: (1) those which should be substantially complied with to
make the act valid; (2) those which even if not at all complied with have
no.-effect on the act.” The correct position appears to be that substantial
compliance of an enactment is insisted, where mandatory and directory
requirements are Jumped together, for in such a case, if mandatory re-
~quirements are complied with, it will be proper o say that the enactment
‘has been substantially compl Jied with notwithstanding the non-compliance
of directory. 1&111;1911&111& The pomnt may be cxplam{’ d by taking an ex-
dmyh of a set-of service sules which provide that adverse remarks shall be
. .Cummumc,‘md 4o the civil servant concerned ordinarily within seven ‘

momhs ' The object of communicating the adverse remarks is (o give an

s seen

iaj f 59 9% ‘3{ 1«# 3 Narain Sz: fen {ha;m,
x 5\ J%(} SCAdd, pp ! 1i H%H : Hazeri Mol Kwhiaio v.
L Awibeda C mm L AIR 1961 200, p. 202 W(:“f (} VECR 8972, See slvo cas- )
&5 in m 2 OB, supra. '
4. Londen and Clvde ww Fetaies Lid, v Aberdeen Disiricl Courcll, {1979 3 A ER
o Bio,n B8R (L. o [ .
80, Hee HALapurY’s Laws of England, 4th BEditton, Volome 44, PAZE 584 (fn. 1) For
_ 'Cmmph, see Pope v Clarke, (1933) 2 AV ER 704, K. Komarajo Nador v, Kunju
“Thevar, ATR 1958 SC 687, p. 697 (8. 117 RP. Acty 1 1959 S(,}\ 583y Chandriler Pro-
sad Tripathi v Shiv Pi‘(:!«s‘r.?d Chempuria, AR 1939 SC 827, p. 831 1959 Supp {7) '
SCR 527, Ch S‘ubfm:m v Member, Eleciion Ezzbmm! mez}wd AR ]%

1027, p. 1031 {para-14), p. 1033 (pm a 25) (5. B RP. Ach : (1964) 6 SCR 213 ‘
fm,u Buland Sugar. Co. 11‘(1’. Repmmr v, .1‘,([;,;1,31:;1,35?! Board, Rampur, AR 1965 SC :
893, pp. 900, V01 (Section 94(3) VY. Municipalittes Act) : (1965) T SCRG70; Virji
Ram Sutaria-v. Nathalal Premji Bhanvadia, AIR 1970 8C 765, p. 767 (Article 173
Congtitution) = (1969) 2-SCR 627, M. Karunaridhi v. H.V. Handoy ATR 1983 SC 558 ‘

{1983y 2 50 4’7% But see Mari Vishau Kamath v, Ahmad Ishague, AIR 1935 §C '
233, p. 245 (last 13 Hnes of para 26) - 1935 (1) SCR 1104; Delhi Administrasion .
Chrmdmz Shah, Aﬂ\ 1969 5C 1108 : 1969 1 SCC 787 (It was wrongly beld that if 2
directory provision is not substantially complied with, the resultant act is invalid.)

81, Swate of Harvana v. P.C. Wadhwa, (1987) 2 SCC 602, pp. 611, 612 : ATR 1986 SC .

1201, But see Baikunth Nath Das v. Chief District Medical Officer Prmpada AIR 1992 .

S 1020 ¢ 1992 (2) 8CC 410 (Uncommunicated remarks can be taken info accournt in
compulsorily retiring a ¢ivil servant). The case of Bailwuh Noith Das distinguishe(i in
- Madan Mohon Choudbary v, State of Bihar, YT 1998 (1) SC 459 @ AIR 1999 ‘3( 1018
C(1999) 3 SCC 396 © ATR 1999 SC 1018, where senarks were not made i normal
course. It has now been held that all remarks whether adverse or good should be com-
| municated 10 the efnployee within a redasonable time ag this mquuunun flows from -
_-camxtmmonai obligation of fairness, non-wbitariness and natwral justice : Devi Duit v, - o
Wnior-of Indig, {2008) § SCC 725 AlR 2008 SC 2513, See further for ‘this case text : :
. and note 7804085 Pyare Mohan Lal v. Siate-of ]f?m/cham’ (2010) 10 SCC 693 paras
AN 22 285 AT 2010 SC3753 (The enlire serviee record nchiding: nnwrmnumadled

;_-mz.: o8Can bz, sa’mn 00 aceount m du:ldmg cempu}‘;m Y mmmlmﬂ
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Clmiting as to imply a negative. In an appeal from West Ahsc& the Privy

Council approved of a passage i;om the judgment of the President of West
African Court of Appeal (SIR HeEnLEY COUSSEY) in which referring to the
relevant sections of the Ordinance in qmestim the President ‘%fﬁi’t‘,d' “f!.t 18

“true that there are no negative words in the section referred to but the al-
Tirmative words are absolute, explicit, and peremptory; and when you find

in an Ordinance only one pariicular mode of effecting the object, one train

- of formalities to be observed, the regulative provisions which the section
prescribes, are ehsential and imperative. " The rule stated by VINER is to
the same effect: “Every statute ]Jmmng anything to be in ong form, alt-
“hough it be spoken in the affirmative, yet it includes in itself a negative,
~As-an example of an Indian statute of this deseription, the provisions of

5':(1

sections 54, 59, 107 and 123 of the Transfer of Property ‘Act, | 882, pre-
. v ’ ~ N i :li
seribing modes of wansfer by sale, mortgage, lease or gift may be men-

Aioned. The formalities prescribed bv these provisions for effecting a trans-

fer of the mature mentioned in mf‘m are mzmdaml y and the language used
sithough affirmative clearly imports a negative.”’

{e) Use of ‘shall’ or “shall and may’; ‘must’ and should’

The vse of wmu ‘shall” raises a pwsmnpmm that the parficular provi-
sion is imperafive,” For instance, rule 57(2) of Schedule 11 to the Income-

tax Acty 1961, provides that the full amount of purchase money payable

~{Faotnote No, 34 Contd.}

the Collector’, Section 89 of the Registration Act has been held fo be permissive and
enabling but section 70 0f the Stamp Act has been held to be pmhﬂntory Dharamdeo
Rai v, Ram Nagina Rai, AIR 1972 5C 928 ;1972 (1) 8CC 460,

&5, Edward Ramia Lid. v. African Woods Lid., (1960) 1 All BR 6?7 2 63{} ().

86, VINER'S Abr, Vol. 15 Tit Negative, A, pl 2, o540,

87, Plr-Bux v, Mohamed Tahar, AIR 1934 PC 235, p. 237, (rH(, 4r1jf v, Jadunath
Moajundar, AIR 193] PC 7) p. 80, Makhan Singh Tarsikica v, State of Punjal,
CAIR 1952 SC 277 0 1932 Celd 321 N Varada Pillai v, Jeevarathnammal, AIR
1919 PC 44, p. 46; Lim Charlie v. Official Receiver, AIR 1934 PC 67, p. 68, (The
propesty belonging o a person can vest in the State orin some other body only
by transfer in the mode presgribed by the Transfer of Property Act or uader a
statutory enactment providing foy vesting) Noorulla Ghazanforull v, Municipal
Board, Aligarh, 1995 (1) Scale 643, p. 649 1 AIR 1995 SC 1058, pp. 1063, 1064 :

1945 Sup) (2) SCC 667, See iurthu Svndicate Bank v. Frobha D, le\, AlR
2001 SC 1968, p. 1974 (20013 4 SCC 713 ("Alfirmative m(mm introduciive of
anew law do imply @ negative”),

58, State of U.P. v. Manbodhan Lal Srivastava, AIR 1957 5C f)iZ P 917 ¢ 1958 SCR
533; State of U.P. v. Babu Ram Upadhya, AIR 1961 SC 751, p. 765 : (1961) 2 SCR
079 Saindle Motors v. Stare of Rajasthen, AIR 1961 SC 1480, p. 14851 (1962) 1 SCR
517, Govindlal Chagganlal Patel v. Agriculture Produce -Marker Committee, AIR
1976 SC 263, p. 267 ¢ 1975 (2) SCC 482; quoted with approval'in Pesara Pushpa-
mala Reddy v, G. Veerg Swamy, (201_1) 4 8CC 306 (para 28) : (2011) 3 JT 210,
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hA} be paid by ihe purchasu {0 ih(, F ax Rcwvuv Officer on or before .
the fifteenth day from the.date of sale of property. The Supremnie Q{)un ie- N
“lied on the word “shall™ as well as earlier decisions of the Court on pari I ‘
“materia-provisions in Order XX1 of the CPC, {0 ho?d that making of the ’
“geposit by the intending purchaser is nmnddroxy Slmllarly section 45 of !
‘the-Arbitration and Conciliation Act, 1996, provides. that a judicial authori- :
ty, when seized of an action in a matier-in 1‘651‘)0( t of which the parties have ==
made.an agreement referred (o in section 44, ‘shall, at the request of one -
- of ihu ‘parties or.any person claiming thr Ongh or undu ‘him, referthe par- N
ig6 1o arbitvation, unless itdinds Hmi thesaid agmcm@m is null and void, 1
5_-_.{.umpamth, or - 11’10:1pdb ¢ of being performed’. The Supreme Court held
~that the languagc; of section 45 of the Act suggests that unless the Court
- finds that an agreement i3 null and void, inoperative #nd incapable of be-
Ry pmiozmud ST obimmm) upmn ﬂ}c Cowt o, 111<1l\<., a reference. to arbi-
ﬁauan : :

- '1”’11&:3 &1@ 13111]101 i}m Cfif)(.f's Whuc 1?6 W(}l”d Al 1(111 }ms ihu d Dm Been con-
*stried-as mevely directory.® Ti@c wozd sh{ﬁ} obsuvcs ilmmmuum; I,

CRGCCN. Paramsivam & Anr. veSunrise Plaza cL Ors., (2]3 )‘3 9("(‘/360 op. 472 0 474,
60 Chlore Controls India Pyt Lid. v, Severn 7;{%* H ater Pwrfr‘mmn fnc & OM
(20131 SCC 641, pp. 708, 718; : ‘
“ 6t Burjore and: Bhawam Fershad-v, Bhagana, LR 10 Cal 557 pp. 561, 5621 11 AT
(PC} ShewBux Mohatay. Tulsimanjari:Dasi, ATR 1961 SC-1453, pp, 1454, 1458
101962 (1) SCR643 (Oxder 45, Rule. 7, CPCy; st!,wmmf}r Khemka v, ‘meemu
HAD\ 1945 FC 67- (‘au,hon 256, Government .of India Act, 1935); Srare of U.P,
CManbodhan:LalSrivastave, supra (Axticle 320(3)(0), Constitution); Drigrey ]umr ¥,
Amar Krishna Narayan Singh, AR 1960 3C 4441 1960 (23 'SCR 431 (Section 56,
P, Court of Wards. Act,: 1917) L. Huzari Mal Kuthiala v, ITO, Ambala Cann.,
AIR 1961.8C 2001961 (1).SCR, £92 (Section 5(5), Paimh Income-tax-Act, 2001);
Samik:Morors v, State-of Rajasthan, AIR 1961 SC 1480 (Rule 8 of Rajasthan Pas-
‘sengerand Goods Taxation Rules); Banarsi Daos v. me Commr,, U.P,, AIR 1963
o0 1417 1963 Supp (2) SCR 760 (Seuuon 182 UP. Sugar l*acl.orm Control
- ACy 1938 K Venkataramioh v. Sectharame Reddy, ATR 1963 8C 1526.: {1964) 2
~ I8CR 35, (Order 41, Rule 27, CPCY, Raza Bulond Sugai-Co. Lid. v. Municipal
Lo Board] Rampuy, ATR 1965 SC 8955:(1965) 1.8CR 20 (Section 94(3), U.P. Munici-
= palities AL, 1916); K Narasimhiah y, Singri Gowda, AIR 1966 SC 330 : 1964 (7)
SCR618 (Secuon 27(3) of the Mysmu Town Mmuupahhes Act, 1951, requiring
U ghat three clear days’ notice shall be ¢ BIVEN WaS. C(}ilbli‘u{id having regard fo the con-
©textand section 36.as divectory); State of MP. v, Azad Bharat Finanee Co.,
SCATR H1967:5C 276 1966 Supp SCR 473 (Su;uo' -l_l of the Opiwin Alt, 1955 as
~camended in: ML, using language ‘sl 11 be confiscated’ constrped -as. pemussnf{,)

.'Jfr ishng Kumar Mediratiav, Pludehand Agarwala, AR 1977-8C 984, pp. 986, 987
(1‘977) 2 SCC 5, (Rule 9(2} of the Mmera? (.anssmn Rules, 9(}()), Ganesh 00
RN = S [Foatnoie No, .61 Contd] BT
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’ "_';Lc,xt or the intention othu wise demands”, _
CYWhen astatuteuges the' word: “shall’, prima facie it -is:mandal tory,
but the. court may ascer i;li_l,i the real mt{’u ion ofthe Leg
Cful 1y, mu’ndmw to the whaole ampa ‘of the statute™
. “was used in the nterpretation of section 202 of the CrPC, which provides
'. __‘that ih{, j\flawmmie shdil na uae whl,z ]lb awu\sud i‘: e s;dmg at a

25
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“is ordinarily mandatory but it is someumes not so interpreted if the con-
8% and poinis out SUBBARAD, J.:

'-13!&{1110 by care-
This prineiple

'.'_'{Eﬂoohmfe ',No 61 C‘onfd j

" Prasad Shah Kesari v -aiks/_'}.mi"['\fr:u'ay::m Gupla, (198533 SCC 530 AIR 1985 8C
06 (lhr words ‘shall:order’ the defence 10 be struck.off-in séetion 1 1-A of the Bi-
CharBuildings: (Lease: Rent-and Bviction € omml) Act, 1947 were construed as di-
TRty Pamn‘rse--ﬁ'mre;s v, Union. Iemmw of Chandigarh, ATR 1988 SC 354, p.
258 (l%b)'l SO0 440 (Rute 803 of the Rulesaiiade underihe Capital m ?un;ab
fku 1932); Ammai Chandra Dit v, i Al Dt\f ;’ndqe AIR 1889, SC 25 :{1‘389)
£ 8CC 1 {consiruction D E\nh, I\(l} of thv P Urban bmidmﬂk I\uiu, 1‘}7 Word%
“shall accept the findisg”™ i ) :
in j_}IOGud‘Hff,s under the new .
md}’) juwi?()r h’ome V. }ﬂw’h’sw: N!:fd!@ Indl ‘f ey

e

: S 4(3(% (ns“ of fshali _ : :
Tt {ory if thereby no prejudice 15 cauaf:d) UP ,Smf{ _i leciriciry Boar d 1, an ﬁfah(m
Singh, (2004) 8 SCC 402 ; AIR 2004 8C:5009: {%uchon A{4yof the Applunu e Act,
196t cqwifiﬁt # contidct of apprenticeship o bessent o upmcmm ship advisor ﬁm

registration is Held 10be directéry and an apprentice under:the Act, declared (o be a
trainee and not A workman upder section 48, doestnot become & workman vnder the
Industrial i)z&putu; At 1947 even though his-contract is not-sent-for registration and

the defimition of tw «orkman®under the 1D Act includes an apprent tee). &Le also . dndo

CChina Steam Navigation: Co. v. Jagjir: Szr:gh CAIR 1964 SC 1140, v 1151 0 (1964) 6
SR 594 ( shall ‘he liahle 't confistatdon® held mandatory-hy a wns‘mulmn bepeh)
Cfoltowed in Stare of Komuighka v, SavééiKumar Shetty, Aﬂ{ 2002°80C 1248, 5. 1251
(2002) 3 S5CC 426 (*shall bé liable to confiscation’ held mandatory) and € Iu’m Ti-
ong Shang v. “Commander ‘S0 Baijal, AR . 198880 603 1 1988 (1) 8CC.507
{words .‘shall also be hahic 1o “¢onfiscation’” constited s ‘mandatory). Conipare -
Siare of MP, v, Amd Bhamr Fmancc Co.; s‘upra wherc, siimilar words were con-

.. strued.as. pemusswa buf in'this cage the constlwnon i)cnc,h deumon in Indo Chma

- Navigarion Co. case was not noficed.

62, Sainik Mor(:'rs W Sm.fc oeruawhau Aﬁ\ 196} SC ]480 ;} 1’185 962 {(H SCR

Y VA T

()3. Siare c)fi'fI“ w, Habu Ram,” ATR i%i SC 751 P 76’i (1961} SCR 679, Go- -
wm‘!ai Chaggimlal Patel's: Annc\uhwe Produce Market: Commiitee, AIR 1976:8C .
'3(3”‘- p. 267 1975 (’)) SCC 4&? Mohaw:Sinigh v:-dnteimiational Air: Port Authority, ..

1996 {8) ‘nmla 2"?? 2 399{3 (0 I3 (10T 9. SCC 132, Em: iuriher co
Ba,sawm I\ Paml- : l__ of I\.ama_mka Aﬂ\' ’?(J __C ¥ 14 p ’%222 (2{?06} 8.

vmlmg The c,our{ 1o dlspt;me wz[ ns pi{.bmw in appmpnale Lf;scs )
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p,{‘acc beyond the area in which he exercises his jurisdiction, po%ipone the
issue of process against the-accused, and either inquire into the casge’ him-
‘self-or direct an investigation 16 -be made by 2 police: officer or by such

other Person as he Umka fit, for the purpose of dccxdmg whether or 1ot
'thczu is sufficient” Umund for p}_{:m f,,c,fjmg The Supreme (;oun held that
ihe word “shall’ s 01‘:%1;1&;31} ‘mandatory but sometimes, takmﬁ 110 ac-
Couui the context or the jntention, it can be held to be direc tory, Howev-

er, on !smi\mg atthe ﬂmnmn of the L. cgls].umc hu, Court {Ound that the
plousum isiaimed at piwmimw innocent: persons. from being Harassed
by 11n3cmpu}0‘us puquns making false complaints, and ihueim_ the in-

quiry “or-investigation LOi‘llepld{C( by, the - provision befmf, 13311111;;_

summuns Was held tobe’ mandamly

ii dz{iueni mowsmnq are: connected w:?h the same wmd fshall” and if
with respect 1o some of them the intention of the Legislature 1 clear that
the word ‘shall®in relation:to.them st be: «wiven an obligatory ora direc-
Clory mm;lm g, ibmayindicaie. that W; yrespect 1o of ther mwa%nm‘\ aish, the
same construction should be. ;:)?&L,u ‘ ihe word sh all’ has been substi-
{uterd for the Wmd ‘Tay’ bv an’ ‘nnffndﬂwnl it WHH ’ \?’uy Stong mdic s
- ton Ii'a'i':uaf of “shall makes the provision i qmamff“ 0 Similar will be
sition when the Bl s nmoducm mu& the word © may’ andihe Pa1~
ilﬂ]i]i i silstituied ihe word ‘shall™in its” ‘place while -paww the:. J‘&(,i

'-iiu nse.of word ‘mav’ at'one place and ‘shall’ at another place in ‘ihe same
yt

SECHON may smnmin 1 the inference that these words have been w;c tn their

primary SEnse: and that sha}i should: h(""um\ilm doag manda ory fﬂlc 1
i 210 mpwwom Shd” anci ‘may e de hmd inthe Act (i(}z ex amph “shalt

¥

64, Vrmv Dhrmnl\a & Ors. w Najzma Menraj & Ors. L{(2014) 14 SCC 638, '

05, Hari Vishnu Kamath v, Alnad Ishague, AIR 1055 SC 233, p. 245 1 1955 (1} ‘3( R
11047 Ram Autar Singh Bhadayric v. Ram Gopal Singh, AIR 1975 8C.2182, p.
21‘%9 (19/6) 1°8CC 43; State of U.P..v. Manbodhan Lal Srivastava, AIR 1957

CUSC012, 5,917 1958 SCR 533, But this indication is not conclusive, see; Bombca)
Union of Jowrnalists v. State of Bombay ATR 1964 5C 1617 (dl‘sCUSSE(] Antext
. and notes 40 and 41, p. 405); see also Raza Buland Sugar Co.. v. Mujicipal
““Board, Rampur, ATR 1963 SC 895, p. 905 1 1965 (1) SCR 970" (MUDHOLKAR,
B Jurhika Bhattacharya {Sm, ) v, State ofMadhyn Prczdesh AER 1976 SC 2534
S 233671 1976.5CC (Lab) 561
66, }awfrm.f_ S _f&rzi]caml v Murm izm Dosabimr Shmﬁ‘“ AIR 1988 SC’ 1817 p 182(1

o '6'7;: 7 aﬁni Nadu _u-.az!ver}f Nem ppammz Vz[mpwuiom Pcm’.’m pappa. bangam v, Umon of
' .._'mdra AIR 1990 8C 1’%10 p }m?} {su.uon A oi In fex- S‘mte Walu Dmpuﬂ,s Acl

A

s
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presume and ‘may presume in section 4 of the Ev1dence Act, 1872) the ex-
pressions have to be given the meaning as defined.”

The Words ‘shall and may’ are construed 1mperat1vely As pointed
out by LORD BROUGHAM: “If the words are it ‘shall and may’ be so and
so done, by such and such officer and body then the word ‘may’ is held
in all soundness of construction to confer, a power but the word ‘shall’ is
held to make that power, or the exercise of that power compulsory’”1
Similarly, the words ‘shall and lawfully may’, are in their ordinary im-
port obhgatory ? The use of the word ‘shall’ with respect to one matter
and use of word ‘may’ with respect to another matter in the same section
of a statute, will normally lead to the conclusion that the word ‘shall’ im-
poses an obligation, whereas the word ‘may’ confers a dlscreuonary
power ” But that by itself is not decisive and the court may having regard
to the context and consequences come to the conclusion that the part us-
ing ‘shall’ 18 directory.”*

The use of the word ‘must’ in place of ‘shall’ will itself be sufficient to
hold the prowsxon to be mmdatoxy and it will not be necessary to pursue
the enquiry any further.”” The use of theyword ‘should” instead of ‘must’
may not justify the inference that the ‘provision is duectory if the context
! shows otherwise;" : ,

(f) Considerations of general inconvenience in statutes imposing pub-
lic duty; provisions as to time; provisions for consultation

Where a statute imposes a public duty and lays down the manner in
which and the time within which the duty shall be performed, injustice or

69. M. Narsinga Rao v. State of Andhra Pradesh, AIR 2001 SC 318, p. 322 : (2001) 1
SCC 691 ; 2001 CrLJ 515 (meaning of these expressions as defined in section 4 of
the Evidence Act applied also for construction of section 20 of the PC Act, 1988).

70. A.G. v. Lock, (1744) 26 ER 897, 898; Queen v. Allooparao, (1847) 3 MIA 488,
p. 492; Davies v. Evans, (1882) 9 QBD 238, p. 243. '

71. Queenv. Allooparao, supra, p. 492,

72. Chapman v. Milvain, (1850) 19 L] Ex 228 : (1850) 155 ER 27, p. 28 (PARKE B.).

73. Labour Commr., M.P. v. Burhanpur Tapti Mill, AIR 1964 SC 1687, p. 1689 :
(1964) 7 SCR 484; Jamatraj v. State of Maharashtra, AIR 1968 SC 178, p. 181 :
1967 (3) SCR 415; T.R. Sharma v. Prithipal Singh, AIR 1976 SC 367, p. 370 :
1976 SCC (L&S) 1 : (1976) 1 SCC 226. For construction of word ‘May’ see title
6(k) “May; ‘It shall be lawful’; ‘shall have power’”.

74. Ganesh Prasad Shah Kesari v. Lakshmi Narayan Gupta, (1985) 3 SCC 33, p. 59 :
AIR 1985 SC 964.

75. Lachmi Narain v. Union of India, AIR 1976 SC 714, p. 726 : 1976 SCC (Tax) 213.

76. Juthika Bhattacharya (Smt.) v. State of Madhya Pradesh, AIR 1976 SC 2534
p. 2536 : 1976 SCC (L&S) 561 : (1976) 4 SCC 96.
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-order may be declared invalid.™ Even in cases of ‘no notice’ or ‘no hearing’,
the superior courts may i exercise of their discretion decline to interfere

by judicial review (under: Article 32 or 226 as-the case may be) where on

- admitted ‘or undlspm{,d lacts the view taken by the impugned order 18 the
only possible view and it Jvm]ci be futile to issue any writ to compel ob-
servance ‘of natural JUbilLG P This is cailed the useless: formality theory. o
- For: L,Mmp%u when the: petitioner Was appointed even: though he was not
' 'q‘ddilﬁbd on'the cut'off date ‘(last date for ]cu&p rofapplications) ‘and was
ineligible ‘to be considered for appointment, -canceliation of dris appoint-
~ment-without hcaimff him was not interfered with as it would have been a
Sfutile exercise,” Sympa hv fm the petiioner as hc becamne qualified bm‘ ore

1
i

i

1“‘“(;

i m i

. SHarma, AR 1898 5C 166
i }3:1: ik ()}’ fmfm { ”5

1 ‘um 70 (D
mf inguiry report doe 4 mm:a Mhm in
pujuim LoBen hm‘ her Ehnon of dndinv. .fummﬁ & Najiboi ]
(5) SC.16, pp. 36, 37 ; AIR 1098 SC 2526 : 1998 (m SCE 70, State of U, P
. _]Iumrdm Arvera, AIRC2001 SC ’J%IQ {”OO )G RCC 302 (11011 mamshuw of en-
“quiry report under-Rule 554 of the Civil ‘Services (Classification Control. and. Ap-
:peal) Rules, 1930); Oriental “insuronce Co. Lid-v. S Balkrishnan, AIR 2001 SC
2 (2003 11.8CC- T34 (non-supply of enquiry seport); Canara Bank v. Debasis
. J}m {”’003} 4 8C 557, p 5TR ¢ ATR2003 5C 2041, State of Mahirashira v, Jalgaon
: 'M’Hmczpa? Council, supra, pp. 1678, 1679: Commissioner of Income Tox {,hcmdzgm v,
Pearl Mech Eng! and Foundry Works, {2004) 4.5CC 597 AIR 2004.5C 2345, (In a
_ _procauimg for a acquisition of property undersection 269 of the Tneome-tax Act, 1961,
- the acquisition does not become: invalid if notice {0 the, owner is issued hefore pubhca~
tion of the notice in the Official Gazelte and not after it for it caises ne prejudice); Un-
ion of India v. Jesus Sales Corporation, AIR 1996 SC 1509, p, 1512 (1996) 4 SCC
- 69 (Hearing does not always mean personal hi L,duug) ‘Ganesh ?rmm Ram Sirur v. State
Bank-of India, AIR 2005-5C 314, pp. 323, 324, (Personal hearing not always neces-
“sary); Drangmission Corpi. of A. PoLad, v Shri-Rama K¥ishna Rice Mill; {2006) 3.SCC
T4 (]:um 9) : 'AIR 2006 5C 1445 (cross-examination of a person whose statement is re-
- lied upon ;ml d}ways necessary): Funjob National Bank'v. Manjeer-Singh; (2006) §
CUSCC 047 (pavas 17, 18) » AIR' 2007 SC 262 (In case of an industial'dispute individual
. workers are not regoired o be heard.. Ileamgg given 1o unions is ‘sufficient); H. V.
“Nimmala v. Karnataka State Finoneial Cor pomrwn (2008) 7 SCC 639 paras 10, 20 and
21 AIR 2008 SC 2440 {Appointment of enguiry officer 31 not ob;c c{ed fo. durmgj en-
- guiry cannotbe raised Jater if no prejudice cavsed).
51, Ahgar}r Muslim University v, Mansoor All Khan, AIR 2000 ,SC 2783, pp 2’?87 2788
C L R000Y T SCC 529; M.C Mehia v Union of India,” 1T 1999.(5) SC 114 : AIR 1999
R 'SC 2583: S L. R’apaor ¥, Jagmohan 1980 (4)'SCC 3792 AR 1981 SC 136; Ven-
R .:':Jcares}zwam Rao v. Government of And}na Pmdesh, 1)( 6 (2) S("‘R (2 AIR 106(1
U0 SC 828! See further note 26, p 858, - -
oo BTG Mehta v Union of Tidia, supra, {pdlas 22, 23) (AJR) Srare Qfﬁﬁ'mupw v ¥
S Token Singh, (2007) 5:SCC 65 {paras 22,30) ¢ (2007)?3 Te06.
XN As}zok Kumm Smkm v Umon oflrra’m (’)007} 4 SC =54 (para 28) p. 66_._(2{){.1?) 6

o
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: (2007) 6

- the court inthat eventis illustrative of: the 6
~tion of construing the provisions of thi Constitution and- thc laws and con-
: suqucnﬂy the function of determining whether the act of a constitutional or

59 D ufad}“nﬁ (Dr) v, Sare of Bilia
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Thu date of interview was held {0 be not a %:,ood ground even for interfer-
ence under Article 142 of the Constitution.”

(D) Subordinaie legislation.—A power conferred to make subordinate

*legislation must be exercised in-conformity with the express and implied

limitations contained in. the empowering statute. It has been said that the

‘limitations which apply to Ihe gser cise of -administrative or-guasi-judicial
power :conferred by a statite,” 2 except the 1{, u]rumum of natural justice,
~also apply to the exercise of legislarive power,™ So the exercise of a lbgzs]a.“
ve power:derived from.a statute can be assatled on the grounds that it is in
- contlict with the Constitution or the governing statute; that there hs as been non-

consideration of essential facts;.and iha,[ it is manifestly arbirary,” T A detailed
diseussion of various aspects of juchuaj IEVIeW. 01 ¢ c,i%dmd iwis L1011 OCCUTs

inChapter 12.

(¢) Ordinances and orders under the Constituiion—A power to make
taw by O]ﬁdiﬁame und.er i'h_c: Constitution must, however, be distinguished
from a stafuiory ' rdinate legislation. Unlike the exer-
gise of & statt ﬂn POWer, ai {}idn ance made by the President under Arii-
cle 123 orby the Govunoj under-Article 213, of the. Constitition cannot be
guestioned on the-ground of non- ;zppiu ation of mind o mm’a Jides or on
the ground that Ult_ prevailing eircumsiances did not warrant the issue of

the {);cimduae'" Bul the Ordinance making power cannot be used (o eir-
enmyent the L@gmla[mu by u,plonmlbdtmgg an Oxdmaﬁca ‘rm}c and again,
after the Tegislatare is prorogued, in a routine. manner.” Inferference by

eneral pring ﬁu that the func-

statutory functionary falls within the limits of the power enfrusted 1o it or
s, vrimicd by an EITOneous dpph( alion Gi the '11111)11 oi -the power are

;' 54, Tbid, para 33 pages 68-70.
U85, See text and note 13, p. 442,
86, State of UP. v. Renusagar Power Co., A]R 988 50 1’}’37 23 37(33 (1988) 4 .8CC

59; Shri Sitaram Sugar Co. Ltd, v Unron (>f]ndm ATR 1990 °SC 1277, p. 1207 -
A{1950). 3 SCC 223; West Bengal Eifcmcrzy Regulatory (”ommwsron v, (CES.C
- Lid,, AR 2002 SC 3588, p. 3600 1 (2002) & 8CC. 715, See. further Boddington v.
o British Transport Police, (1998) 2 AN ER 203, pp. 218, 219 (ML),
' _57 Ibid.-For judicial review. of Act passc,d by Palhdmem or Stau, Luushmu, seepp.
581 -.601, post.

V58, T Venkata Reddy v. Srate of AP, (1985)3 SCC 198, pp. 211, 212 AIR 1985 SC

- 724K Nagaraj v, State of Andhra Prodesh, (1985) 1 SCC 523, pp. 548, 549 1 AIR

1985.8C-851; Gur, udevdatia VESS M{_uyudri W, Smtc c']‘Mahfmuhrm A‘{R 200 1 ‘3(‘.' o

2980, p. 1087 (2(}03}4 SCC 534,

oy‘"h’rhm ﬂ ]998 (4) SQ 58 1998()) SCC 6

thi,r }.*(1 mhna Amnm bmgh ¥, bmre

(1087) 1 %CL 378 AIR 1087 8¢ sw See iur~ S
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matters Tallmg within the jurisdiction of the court,  Thus t though the exer-
©cise of power by the President in the matter of grant or refusal of pardon
“under Article 72 of the Constitution canuot be ¢ ,jumuun{,d oD mums, it can
Dbe subjected to judicial review when itis vitated by self denial on'an eryo-
Neous assurmption that he haé no power (o go mm the merits after it hag
 been judicially concluded by the highest cowrt.” The order graniing par.
 don under Aiticle 72 or 161 is subject to judicial review on the grounds
“that order has been passed without application of mind, or the same suffers
from vice of mala fide or the order has been passed on extranesis or on
wholly irrelevant consideration or that the order suffers from arbitrari-
ness. Similarly an order-of rerission of life sentence passed by the Gov-
ernor under Article 161, when certain vital facts about the prisoner, who
was-an MLA, were not dzsc}ospd can iw q\mhui hy hc High Court in judi-
cial review umiu Article 226.° on, caste of political
loyalt slevant in exercising the power ui refnission. Therefore, femis-
sion-granted of aboui seven \Céﬂ& une apm d sentence under Article 161 es
sentially on the ground that fhe convic ot Wwas a good congress wwh& Was

()( J{(J/Jm Smnh v, Union uf‘]rﬁiiu ATR 1989 SC 653, p. 659 19801y SCC 2{}-’4".
{11 Ibidy Mary Ram v, Union of India, (1981} } SCC 107 para 31 sub-para (8,97 1 AIR
C1980.5C 2147 ulm powerof remission by President or Govemor istobe t‘\u(,lh(,d
on'the advice of the appr opriate Government which is binding. Scope of interfer-
‘ence by court limited but intéfference will be made if it is exercised on ‘wholly ir-
relevant, irrational, discriminatory or mala fide' considerations); Maru Ram’s case
(is also referred in' CA, Piows v. State of Kerala, {2007) 8 S8CC 31, See-further
© Reckley v. Minister of Public Safery and Immigration, (1996) 1 All BR 562 (PC)
{Exercise of prerogative of mercy under section 92 of the Lonsmuuon of Bahamas
18 not open {0 judicial review); De Freitas v Benny, (1976) 1 AC 239, n. 247 (PC)
(similar view under the constitution of Trinidad and l“ebano As mhl}y out by
“Lorn DuLock: “Merey s not the 'Slib ect-of legal rights. Tt beﬂms wherc legal
- rights end.”). For criticism, see (,)mmomm GOLBER, "Rccl\h,y (No. 2)-and the
Prerogative-of Mercy! Act of grace or comumtmna} safeguard”, ]997 Modem Law
) Revm\x 572,
62. Epury .Safd}z(:l»m v, Govt. of AP, (2006} 8 SCC 161 (para 34) : AIR 2006 SC ‘338“
-and Narayan Duit v, State r)}"Punja!» (2011) 4 SCC 353 (para 28).
Co 63, Swaran Singh v, Stare of TP, IT 1998 (2) SC 452 AIR 1998 SC 2026 : ( 598)
-~ 4.8CC 75. See further State (Govt, of NC T) v, Preem Rai, (2003) 7 SCC 121
2003 SCC (Cri) 1586, (couﬂ has no power to conumute sentence nnder section
CA433(e) CrPC. Difference. between cominutation, Fardon, hemmsmn Amnusx £y,
- Articles 72 :md 161also considered).’ n: ]mmdﬂa Chawhan alins
_.»-_.imn delivered. on-November 19, 2010 AFTAB ALAM and OK KUMAR
3L 13, hetd thal National Human Rights Cmmmsqmn;can recommend. io
. m Lr(wz, nor forremission of death sentence into Jife. imprisoniment and the (}sdu
. -.f:of wnuss:on passc:( ‘by:the: Governor on the. recommendation off council of fainis-

" ters.cannot he C}BLSUOT}Ld en ihc gmund h t_-'n gwes ne wdsom Hltwaafa Dt’—.

cembm 6 20]{}
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quashed by the Supreme Court.** The powers of President under Article 72
and of Governor under Article 161 are not restricted by sections 432, 433
and 433A of the Code of Criminal Procedure though the authonty has to
meet the requlrements of the rule of law while exercising the . power

If the remission policy at the time of conviction of the accused 18 made
liberal as compared to the policy prevalent'at the time when his case is
taken up for con31derat10n the prisoner is to be given the benefit of the
more liberal pohcy The Governor’s order on pardon is open to judicial
review if it has been passed on extraneous or wholly irrelevant cons1dela—
tions. He cannot also pronounce on the innocence of the accused.’’ The
pnnclplc of limited judicial review has also been applied to exercise of
powers in certain sensitive areas under the Constltutxon Limited judicial

review has been exercised for examining the validity of a proclamatlon
Similarly

satisfaction of the President under clause (c) of second Proviso to Article

311(2) of the Constitution, that in the interest of the security of the State it
is not expedient to hold an enquiry, is also open to limited judicial review
on the ground of mala ﬁdes and also on the ground that it was based on
wholly extraneous ground.’” President’s order lemovmg a Governor under
Article 156 is also open to limited judicial review.

Welfare schemés passed by Parliament under Article 114 such as
MPLAD are 'valid and do not require separate enactment to make them
valid.”"

Proceedings in Parliament cannot be called into question on the ground
of 1rregulanty of procedure and the House is not subject to the control of
the courts in the administration of its internal proceedings.’

64. Epuru .S’udhakar V. Gov! of A.P., (2006) 8 SCC 161 (paras 56, 65) : AIR 2006 SC

3R, '
65. State of Haryana v. Jagdzsh (2010) 4 SCC 216 para 38 : AIR 2010 SC1690.

66. Para 54,
67. Narayan Dutt v. State of Punjab, (2011) 4 SCC 353 paras 28; 29 34 AIR 2011 SC
£ 1216. s

68. See pages 794-796, infra. :
69. A.K. Kaul v. Union of India, AIR 1995 SC 1403, p. 1415 : 1995 (4) SCC 73. See

further Indian Railway Construction Co. Ltd. v. Ajaykumar, AIR 2003 SC 1843,
pp. 1848 to 1850 : (2003) 4 SCC 579 (Principles of judicial review in a case where
departmental enquiry was dispensed with under Article 311(2)).

- 70. B.P. Singhal v. Union of India, (2010) 6 SCC 331 : (2010) 5 JT 640.

71. Bhim Singh v. Union of India, (2010) 5 SCC 538 : (2010) 5 JT 166.

72. Ramdas Athawale v. Union of India, (2010) 4 SCC 1 paras 34, 39 : AIR 2010 SC
1310 [President’s address is required only when the House is prorogued and not
‘when the House is merely adjourned. (Articles 85, 87, 122). But when it is a case of
illegality and not merely of irregularly judicial review is not excluded. .

P
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Evum powei of ‘Puimmm /‘a‘{aie Legislature to punish for iis pap-
mnpt or to cp\pel a member”® for breach of its pri\riicge 18 not final.ang
conclusive and is subject to.the powm of judicial w\flcw under Articleg

32, 136 and 226 of the Constitution. Even a finality tlause in & Constitn.
tion Amendment Act does not deprive the superior cowrts of their power

Coof ]Uditld] EVIEW W hmh forms part ol the basic simcmzc of the Lonsum
73

{s) Mdnnu of expm%mn @t exer e:m* of power

_ }:m power-to make an order must also be distingunis ed {mm the man-
ner ofmwcsam& an order which may have beenprescribed with a view to
- give the preseribed manner of expression an evidentiary value. In such a
“case the non- x()}li}ﬂl:iﬂih with the ;nc«mhmi nanner of ax
ot mvalidate the order 4 the same is ;rmwu olherwise 1o
Iy made. 118 on thas 31131(,11:&(” that section 40 m the Gth ‘Schcmdu to-the

Government of India Act, 1935, and Article 77, and Article 166" “of the
‘Constitution have been held w© be directory. 1, while passing an order in

- exevcise of a power, the source of the power is ot guoted or a Wzong pzo~
' :\’ISIOH is guoted, it will not invalidate the (m}u ’md ‘110 exercise of the

)1"%‘&}()1"1 LJUL"\

73 ﬂflS M. ‘slmmm W, hnk;’whm? Shha, AIR-1959 5C 395 ¢ 1959 Supp {1) SCR 80¢6;
in re Keshav Singh (special Reference No. 1 of 1964) ATR 1963 8T 745,
4. Raja-Rami Pal v, Hon*ble Speaker, Lk Sabha, (2007) 3 SCC 184 ¢ (2007) 2 )T 1.
7 Tollewed in Amarinder Singh v. Special Commitee Punjab Vu{hmi Subha, {7{)10)
- GBCC 113 paras 53, 54, 55, 59 1 (2010) 4 T 350,
78, See pages §63-870, post,
76 LK. GmP}amJll(mufaaming Co. (Rampur) Lid. v. Emperor, ATR 1947 PC-38,
71 Major E. (; Im;my v, ()F{.'?t’ oflmmimv AR 190) SC 1762, p. 17;’6 ;1962 ("'1 SCR
A S T
_ 7»8.:D£III;1IH.)G Moreshwar v, Staie f)fbombm ;\J.I\ 1952 SC 181 : 1)_)? SCR612; State of
o Bombay.v. Purushottam Jog Naik, AIR 1952 SC 317 1 1952 8CR 674; Joseph John, P
i State of Trav-Co., AIR 1955 8C 160 ¢ (1955) 1 SCR1011; Ghaio Mali & Sons v.
Stare of Delin, AIR 1950 'S€ 65 : 1950 SCR 14245 Srare (y"chasfhzm v, Sripal Jain,
AR 1963 °5C 1323, 1. 1326 1 {19643 2 SCR 722; R, Chitralékha v. Stdle of Mysore,
AR 1964 SC 1823, p. 1820 : (1964) 6 SCR 238, Bijova Lakshmi Cotton Mills Lid v.
L Sate (?fWT’ ATR 1967 SC 1145 1967 (2) SCR 406; State Govt. Houseless Harijan
B mplmm Association v. State of Karnataka, AIR 2001 8C 437, p. 447 (2001) 1 SCC
610, Crawford Bayley & Co. v, Union.of India, (2006)'6 SCC 25 (para 26) : AIR 2006
B 2544 (Rules of Business, JSSUCd under Amc}e‘s 77 and 166 of e Constitution are
. notmandatory). But tere passing of a cabinet resolution 1§ not enough tl} soine action
s itaken In terms of Article 166 fori isspance o 1_‘(;ove1mnentordez TP, Bansal v, State
e Rajasthan, 2003 AIR SCW. 1848, . 1853 1 {200: SCC134 SATR 2003 SC1408.
o Bee further: Centrit Buremi of ﬁwmﬁgat Bra ki Srivastava, (2006}'}"S£C
- 1BB L AIR 2006 5C 2872 M. Ralakrishric, Rea’zhr v, (,Iu’ (2(}()‘3)45(4 409 AIR 2008

: 1
81754 (mm }.3\* on the quwuon wheihu Ai lLlL 166 i3 mandaimy ar, dumon’ e
;Uir'\vrarﬂ - S , P
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power will be referable 10 a jurisdiction which confers validity upon i
"The same principle applies when a subordinate legislation sich as a bye-

law which altl 10u;h within jurisdiction is expressed to be made under a
wrong pjowsmn " But the plmmp e has no application when the provision
to which the exercise of power is sought fo be chumc contans certain condi-

Soa penalty imposed -
der one provision cannot be suppot ted under another provision when no no-
tice undu that provision was issued to the party on whom the penalty ig im-
posed.™ Further, the principle cannot be used to widen the effect of a notifica-

tion issued LXWLS\I\/ under one provision so as also to relate it under some
other: pmvmon * Thus an exemption of excise duty by a notification under
yule 8(1) of the Central Excise Rules, 1944 cannot be constroed o cover ex-
emption from special duty of excise Jevied under the Finance Act, 1979

(i) Statute conferving pri ivate vights and benefits

When certain requirements are preseribed by a statute as preliminary o
the acquisition of a right or bevefit comferred by the statute, @mh pmk;cmpw
tions are mandatory for ae guisition of the right or benefit, Thus, if it is de-
sired to have a partnesship firm registered undez the imome tax Act, the
requirements of the Act and the Rules framed under it st be sirictly

78, Balakotioh v. Union of dndie, ATE 1958 SC 232, p, 236 QSS_SCR 1052 L. Hazari-

- mal faahicla v, 170, AR 1961 ‘»C 200, p, 202 {3961) S(’R”‘)Z,Bmm' Swedeshi
NVeanaspari v. iiffmmfrp(rf Committee, Shegaon, AIR 1962 SC 420 1 (1962) 1 SCR 596,
Gopal Narain v Siare of U2, ATR 1964 87370, p. 377 . {1964) 4 SCR ‘\69; Koshan
Lal Gaagtham v, State of TP, AIR 1965 SC 991, p. 994 1 (1965) 1 SCR 841, LK. Steel
Lid. v Union of India, AIR 1970 5C UL73, p. LIBE ; (1969) 2 SCR481; ?\?b Sanjm?(r
v. Elphinstone Spinning & Weaving Mills Co. Lid., AIR 1971 SC 2030, p. 2045
(1971} 1 SCC 337, P. Radhgkrishpg Naid v, Governmeny f)f Andhra I mde,s-h, AlR
1977 SC 854, p. 838 : (1977) 1 SCC 561; Municipal Corporation, Almedabad v.
~Benttiraben Mamiai AIR 1983 SC 337, p. 539 T (1983) 2 50GC 422; Union of India v,
Tulsiram Patel, (19838) 3 8CC 398, p A0L AR 1985 SC 3416, Union of India v,

- Khazan Singh, AIR 1992 SC 1535 < 1993 Supp (1) SCC 383, pp. 585, 580, Sware of
Karnataka v. Krishnaji Srinivas Ku]kmm {1994) 2 SCC 558, v. 563; M.T. Khan w
State of AP, (2004) 2 SCC 267, p. 273 1 AIR 2004 SC 2934; Um(m of India v. Azodi
Bachao Aﬁd()imf AIR 2004 SC 1107, p. 1125 (para 46) : 2003 Supp (1) 220.

80. Afzal Ullah v, State of U.P., AIR 1964 SC 264, p. 268 1964 (43 SCR 991; Huklim-
chand Mills Lid. v. State of M.P., AIR 1964 SC 1329, p. 1332 : 1964 (6) SCR 857;
Peerless General Finance and Invesnment Co, Lid, v, Ixesewe Bank of India, AIR

1992 SC 1033, p. 1043 11992 (2) SCT 343, Om Pm:’msh v ,Smre of UP . (2004) 3
SCC402, p. 409 : AIR 2004 SC 1896,
81 Amritsar Impmvemem Trust v, Ba?dev Ina'ea .Szfzgh AJR 197’? SC182, P 186 {
L ras 18:and 19) £ 197201y SCC 165,
._Commzsszonm 0;” Sales Tax U.R., Lk _

now V. Anoop er).s 1&}1.'rldfzbud Ai!{!.’mbad '

7477 AR 195 5C1992.
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“complied with because, by securing registration under the Act, the partners

of the firm obtain the benefit of lower rates of assessment, and no tax is
- directly chavged on the income of the firm.* And a dealer claiming benefit

ol @ stattory c*mmpum or Lonaessmn from paymmi of sales tax on the

ground that sales were thade to registered dealers or the Government st
_ooprove that-the: sales were 10, registered -dealers or the Government by pro-
- duetion of declaration forms -as required by the statute; and he is not entj-
- tledito the exemption if declaration forms -are not pmdmed 5 Similarly, if
Casperson wants a stage-carriage permit, it is- nccusary for him to make an
-application in. the. nnrmu and - within the time as preseribed by the Motor
Vehicles Act, 1936.% a statute confers a concession or privilege and pre-

se Tibes 2 mode: of acqumno it, the mode 0 preseribed must be-adopted as

wn aﬂunmim, words in such cases are constmnd unpmah\fc ¥ The PYInCi-
1”% even _{n pma uiurmi Sta n u,x Ana z; 2. noloe is wqmc

_m b &

‘Nagprl? Aﬂ\ 9(7 SO A48, fMC‘ f{\d;d 4} (1967 1
e S(LR 9%, éme] Ems S AIR1958.80815 UQ‘DS) 3% TR SR Service v,
_ (,‘ff-f:{}fdwal)nd Aﬁ‘ T3:51445, p. 1448 ; 1974.(3) §CC. 116. Seée also Pro-
gressive Financers v, (,amrms.s‘mne: of. fnmmr taz, ’{T }9‘57 (2) ‘?L 728 AIR 1997
L SCI02Y (1997 B E C("”S} o

86, Kedar Nath Jute M5, Co. Lid. v. (“ommwaml Tax:Officer, AR 1966 sC 1"? 1965
{3y SCR 626, Sales Tax Cormmissioner v, Prabhudayal Premparain, AIR 1988 S5C
1775 0 1988 Supp SCC 729, Siate of Andhra Prodesh v, UydembadAsbmms Ce-
ment Production Lid,, YT 1994(3) 8C 456 : AIR 1994 52364 1 (1994)5 SCC 100,
- Phool ‘Chand Gupta v. State’ of Andhra F) idesh, AIR 1997:5C 914 : 1997 (1) Scale
L419 (1997) 2 8CC 591 Irzdza Agencies (Regd) chgnlam v Additional Commis-
sibnér.of Cwnmercml Taxes, (2005) 2 SCC 129, p. 141 Fora similar case of con-
© cessional rate of ‘ocirol, see Tndian Aluminiin Campany Lad. v, Thane Mumicipal

U Corporation, ATR'1992-8C 53] pp. 57,581 1992 Supp(1) SCC 480. '

BT Shrinivasa Reddy v. Stite of Mysore, 'A’{i\ 1960 SC 35051960 (2) SCR 130,
“88. Fdvvards Ramic:1ad. v. African Woods 1id., (1960) 1 ALER 627, p. 630 (PC). But
L see Krishna Kumar M(dzmrmx Phu!chmm’ Agmwu!rz AIR 1677 SC 984, pp. 986,

Co R (19772 SCC5; {In his it s been dield that.ilie nqmrunmu of: dqsom of
_-,ﬁc a]onu \\nh hp apphcaimn fo; a pmprumg hnumc undel Rule 9(9) of mL__ L

1

mivé wc‘ms L

e quneh}uﬁ*g}
~ounderithe Punjab H]g,} Cou _
: _fShcamlal Mumr i .

C:832 : 1961 (2 )b("‘R T
CR 1275 But ihe 19* -

EE
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initiation of any criminal proceeding has been held to be mandatory.”' But
procedural provisions, which are merely technical and have no special ob-
ject behind* thern may be held .chrectory if substantive requirements have

been fulfilled.®?

(k) Enabling words, e.g.,, ‘may’, ‘it shall be lawful’, ‘shall have

power Power coupled with duty

Ordinarily, the words ‘May and ‘It shall be lawful’ are not words of
compulsion. They are enabling words and they only confer capacity, power
or authorify and imply discretion.” “They are both used in a statute to indi-
cate that something may be done which prior to it could not be done”.** The
use of words “Shall have power also connotes the same 1dea

For instance, the Supreme Court has.held that the use of the word ‘may’

-in the Explanatlon to section 162 of the CrPC makes it clear that it is not

every omission or discrepancy that amounts to a material contradiction,
and that the word ‘may’ introduces an element of discretion which has to
be exercised by the court to decide whether it is a case of a contradiction,
or a material contradiction, which renders the entire evidence of the wit-
ness untrustworthy and affects the .case of the prosecution materially.

Similarly, the Supreme Conrt relied on the fact that section 14 of the Kera-
la Abkari Act, 1902, uses the expression ‘the Commissioner may’, ‘with
the: approval of the Government’, and that rule 4 of the Kerala Foreign
Liquor (Compounding, Blending and Bottling) Rules, 1975, also uses the
expressions ‘the Commissioner may’, ‘if he is satisfied’ after making such
enquiries as ‘he may consider necessary’, and ‘licence may be issued’, to
hold that all these expressions confer discretionary powers on the Com-
missioner as well as the State Government, and that the power is not cou-'

pled with duty.”’

91. Gour Chandra Rout v. Public Prosecutor, AIR 1963 SC 1198 : 1963 Supp (2) SCR
447. For difference between requirement of a complaint in writing by a prescribed
officer and sanction, see Electrical Manufacturing Co. V. D.D. Bhargava, AIR

: 1968 SC 247, pp. 249, 250 : 1968 (1) SCR 394.

92. Mangalore Chemicals & Fertilisers Ltd. v. Deputy Comm:sszone.' of Commercial
Taxes, AIR 1992 SC 152, pp. 157, 158 : 1992 (3) JT 482 : 1992 Supp (1) SCC 21.

93. Madanlal Fakrichand Dudhediya v. S. Changdeo Sugar Mills, AIR 1962 SC
1543, p. 1557 ;" 1962 Supp (3) SCR 973; _Chmnamar Kathiam v. Ayyavoo, AIR
1982 SC 137, p. 140 : 1982 (1) SCC 159. P

94, Ibid.
95, Commissioner of Police v. Gordhandas Bhauji, AIR 1952 SC 16, p. 20 : 1952 SCR

135.
96. Shyamal Ghosh v. State of West Bengal, (2012) 7 SCC 646, p. 674

97. State of Kerala & Ors. v. Kandath Distilleries, (2013) 6.8CC 573, p. 584.

it
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The Legislature may also use other form of words to confer discretion.
For example, the words ‘nothing is this Article shall prevent the State from
making any provision for the reservation’ in favour of backward class of
citizens as used in Article 16(4) of the Constitution have been held to be
only enabling not imposing any constitutional duty nor confemng any
fundamental right for reservation.

Generally a power conferred on an authority by use of the word ‘may’
to rule on a particular matter does not confer an exclusive jurisdiction and
take away the jurisdiction of some other authority to decide the same mat-
ter. Thus the power conferred by section 16 of the Arbitration and Concili-
ation Act, 1996 on the arbitral tribunal that it ‘may rule’ on any objection
as to existence of an arbitration agreement does not exclude the jurisdic-
tion of the Chief Justice of India or his designate to decide that queonn if
need be, in a petition under section 11 seeking appointment of arbitrator.”

When a capacity or power is given to a public authority, there may be
circumstances which couple with the power a duty to exercise it,” or the
manner in which it may only be exercised.’ In other words the legal and
factual context in which the power is to be exercised may combine the
power with an obllgation to exercise it even'thdugh it is'conferred by use
of the word ‘May’.” As stated by COTTON, L.J.: “‘May’ can never mean
_must, so long as the English lanouage retains its meaning; but it gives a
power and then it may be a question, in what cases, when any authority or
body has a power given it by the word ‘may’, it becomes its duty to exer-
cise that pOWer” As observed by LORD CAIRNS: “There may be something
in the nature of the thing empowered to be done, something in the object
for whlch it is to be done, something in the conditions under which it is to

1. Ajzr Singh v. State of Punjab, IT 1999 (9) SC 542 p. 543 : 1999 (7) Scale 395"
(1999) 7 SCC 209,

2. Wellington Association v. Kirit Mehta, ATR 2000 SC 1379, p. 1383 : (2000) 4 SCC 272.

3. Alcock Ashdown and Company v. Chief Revenue Authority, AIR 1923 PC 138, p.

144; Chief Controlling Revenue Authority v. Maharashtra Sugar Mills Lid., AIR

1950 SC 218, pp. 220, 221 : 1950 SCR 536; Commissioner of Police v. Gordhan-
das, supra, p. 21, Bhaiya Punjalal v. Bhagwat Prasad, AIR 1963 SG 120, p. 127 :
(1963). 3 SCR 312; Ramji Missar v. State of Bihar, AIR 1963 SC 1088, p. 1092,
1093 : 1963 Supp (2) SCR 745; State of U.P. v. Jogendra Singh, AIR 1963 SC
1618, p. 1620 : 1964 (2) SCR 197; Sardar Govind Rao v. State of Madhya Pradesh,
AIR 1965 SC 1222 : 1964 SCN 269 : 1965 MPLJ 566, p. 570 (SC). See further
Leach v. The Queen, (2007) 81 ALJR 598, p. 608 (para 38) (The word ‘may’ is
sometimes used not to confer a discretion but a power to be exercised upon the sat-
isfaction of the matters described in the provision).

4. Societe De Traction v. Kamani Engineering Co. Ltd., AIR 1964 SC 558, D, 9G2:
1964 (3) SCR 116. ,

5. Official Liquidator v. Dharti Dhan, AIR 1977 SC 740, p. 744 : (1977) 2 SCC 166,

- 6. In re, Nlcholsv Baker, 59 LJ Ch 661, p. 663 : A '
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cretion, 5 phs :
te from | be done, something in the title of the person or persons for whose benefit
zlass of i the power is to be exercised, which may couple the power with a duty, and
dto be make it the duty of the person in whom the power is reposed to exercise
ing any ‘ that power when called upon to do so.”’ It was further pointed out by
: LORD CAIRNS: “Where a power is deposited with a public officer for the
p p p

purpose of being used for the benefit of persons specifically pointed out
with regard to whom a definition is supplied by the Legislature of the con-

1 ‘may’ ;
ton and ; ditions upon which they are entitled to call for its exercise, that power
fe mat- ! ought to be exercised and the court will require it to be exercised.”® LORD
*;0“0_11" f BLACKBURN stated in the same case: “The enabling words are construed as
Jection | compulsory whenever the object of the power is to effectuate a legal
urisdic- | right”’ In the words of BEG, J.: “If the conditions in which the power is to
stlon,2 if | be exercised in partlcular cases are also specified by a statute then, on the
rator. ? fulfilment of those conditions, the power conferred becomes annexed with
may be | a duty to exercise it in that manner”I Following these principles it was
3 or the Ij held by the Privy Council interpreting section 51 of the Income-tax Act,
gal and ' 1918, that in case there was a serious point of law to be considered there
yine the J was a duty on the Chief Revenue Authority to state a case to the High
by use ; Court.'' This principle was also applied by the Supreme Couirtin interpret-
't mean ' ing section 57 of the Stamp Act, 1899, and it was held that it imposes a
gives a ; duty on the Chief Controlling Revenue Aunthority to make a reference to
ority or y the ngh Court when an important question of law arises for considera-
to exer- tion.'* And in construing rule 63 of the Central Provinces and Berar Motor
nething ' Vehicles Rules, 1940 which reads ‘the authority by which a permit is re-
> object newed, may likewise renew any counter-signature of the permit’, the
Lit is to : N ;
| _
. ! 7. Julius v. Lord Bishop of Oxford, (1874-80) All ER Rep 43, p. 47 : (1880) 5 AC 214
ale 395 : . - (HL). See further State (Delhi Administration) v. LK. Nangia, AIR 1979 SC 1977,
p- 1980 : (1980) 1 SCC 258; Tara Prasad Singh v. Union of India, AIR 1980 SC
SEC27D. 1682, p. 1698 : (1980) 4 SCC 179; Ambica Quarry Works v. State of Gujarat,
- 138 p. i y (1987)-1 SCC 213, p. 218 : AIR 1987 SC 1073; Superintending Engineer, Public
Ttd., AIR ©Health v. Kuldeep Singh, AIR 1997 SC 2133, p. 2137 : (1997) 9 SCC 199.
Sordhan- - 8. Ibid, p. 49, referred to in L. Hirday Narain v. I.T.O. Bareilly, AIR 1971 SC 33, p. 36
)bl ST : 1 (1970) 2.SCC 355.
p. 1092, 9. Ibid, p. 59; referred to in Punjab Sikh Regular Motor Service, Raipur v. R.T.A., Rai-
1963 SC pur, AIR 1966 SC 1318 : (1996) 2 SCR 221; Hirday Narain v. 1.T.0. Bareilly, supra,
Pradesh, : p. 36; Ambica Quarry Works v. State of Gujarat, supra; Sub Committee of Judicial
2 further Accountability v. Union of India, AIR 1992 SC 320, p. 352 : 1991 (4) SCC 699.
‘may’ is - 10, Official Liquidator v. Dharti Dhan, AIR 1977 SC 740, p. 745 : (1977) 2 SCC 166.
n the sat- 11. Alcack Ashdown & Company v. Chief Revenue Authority, AIR 1923 PC 138. See
| further Jaswant Rai v. Central Board of Direct Taxes and Revenue, AIR 1998 SC
W56 1891, p. 1894 : (1998) 5 SCC 77 (Power of Commissioner under section 273A of
the Income-tax Act 1961 is coupled with a:duty).
2C 166, _ 12. Chief Controlling Reveune Authority v. Maharashtra Sugar Mills Ltd., AIR 1950
SC 218 : 1950 SCR 536; Banarasidas Ahluwalia v. Chief Controlling Revenue Au-

thority, Delhi, AIR 1968 SC 497, p. 502 : 1968 (2) SCR 685.
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Supreme Court held that * rnay in the context was obhgatory that is to say
the exercise of power under this rule depends not upon the discretion of
the authority but upon proof of the particular case requiring renewal of the
counter-signature. ~ Further in dealing with section 35 of the Income-tax
Act, 1922, which provided that the authorities ‘may rectify any mistake
apparent on the face of the record’, the Court held that authorities were
bound to exercise the power if conditions for its exercise were shown to
exist by a person interested. In holding so, SHAH, J., observed: “Even if the
words used in the statute are prima facze enablmg, the Courts will readily

infer a duty to exercise power which is mvested in aid of enforcement of a

right—public or private—of a citizen.” * Similarly, a power to comply
with natural justice before taking an adverse action against an employee
conferred by prima facie enabling words will be construed as mandatory. o
For instance, section 10(5) of the Urban Land (Ceiling and Regulation)
Act, 1976, provides that the competent authority ‘may’, by notice in writ-
ing, order a person in possession of land vested in the Government to sur-
render possession of the same. However, the word ‘may’ has been under-
stood as ‘shall’, and the requirement of giving notice 'was held'to be man-
datory on the ground that the Legislature tould not have intended that a
landholder be dispossessed of his property under section 10(6) of the Act

for non-compliance of an order under section 10(5), without having re-
ceived notice of the same. '

Another illustration is to be found in the inferpretation of section 489 of
the Bombay Municipal Corporation Act, 1888. Section 354(1) of the Act
provides that the Commissioner may, by written notice, require the owner
or occupier of any structure in a ruinous condition to pull down, secure or
repair such structure and to prevent all cause of danger therefrom. Section
489 of the Act provides, inter-alia, that if an order is made by the Com-
missioner by‘ written notice, and the order is not complied with, the Com-
missioner may take such measures or cause such work to be executed as,
in his opinion, is necessary for giving due effect to the order. The Supreme
Court noted that the primary object of section 354 is to safegua:d the pub-
lic from the danger of being forced to live in such a structure in a ruinous
condition. Hence, though a plain reading of section 489 gives an impres-
sion that it is only an enabling provision, keeping in view the purpose of
its enactment and the setting in which it is placed, the Court held that the
Commissioner is duty bound to ensure that the written notice given to the

13. Punjab Sikh Regular Motor Service, Raipur v. R.T.A., Raipur, AIR 1966 SC 1318 ;
1966 (2) SCR 221.

14. L. Hirday Narain v. L.T.O., Bareilly, AIR 1971 SC 33, p. 36 : (1970) 2 SCC 355, p. 359.

15. Wasim Beg v. State of Uttar Pradesh, AIR 1998 SC 1291, p. 1296 : 1998 (3) SCC 321

16. State of Uttar Pradesh v. Hari Ram, (2013) 4 SCC 280 p. 298.
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-owner or occupier under section 354(1) is implemented in letter and spirit.

The Court further held that the duty cast on the Commissioner is in the

~ nature of a public law obligation and, in an appropriate case, the Court can

issue diteetions tor 1t efbroamBnL

A power conferred by the Environmental Protection Act, 1986 having
regard to its object cannot be treated as power simpliciter; but it is a power
coupled with a duty and so it is the duty of the State to make sure that the

conditions or directions under the Act are fulfilled.'®

A Government memorandum providing that in the event of the candi-
date-who is appointed to a statutory post resigning within six months ‘the
reserved list may be operated’ to fill the vacancy where it may not be pos-
sible to keep the post vacant till the complenon of fresh recruitment, when
read .along with the relevant statutory provision that the vacancy ‘shall be
filled up by the Central Government as soon as practicable’ was construed
to confer a discretion coupled with a duty to appoint the person next in
order oi merit from the approved reserved list, to the post becoming va-
cant.'” Power conferred on the Staté Goyerment to constitute an Advisory
Committee under section 3 of the Uttar Pradesh Sheera Niyantran Adhini-
yam, 1964 in)tefms ‘may by notification, in the Gazette constitute’ was
held to be coupled with a duty and it was obhgatory on the Government to

constitute Advisory Committee,

When permissive words are employed by the Legislature to confer a
power on a Court to be exercised in the circumstances pointed out by the
statute, it becomes the duty of the Court to exercise that power on proof of
those circumstances. As pointed out by JERVIES, C.J.: “When a statute con-
fers an authority to do a Judmal act in a certain case, it is 1mperat1vc on
those so authorised to exercise the authority, when the case arises and its
exercise is duly applied for by-a party interested and havmg a right to
make' that apphcatlon 2! “The use of permissive words in such cases”,
said JAMES, LJ “is the usual courtesy of Legislature in dealing with
the judicature”.”* The words ‘it shall be lawful’ may be used for the pur-
pose of conferring a new jurisdiction which was not lawful for the authori-
ty concerned to exercise till then and when a case for the exercise of that

" 17. Makarand Dattatreya Sugavkar v. Municipal Corporanon of Greater Mumbar &

Ors., (2013) 9 SCC 136, p. 149.
18. N.D. Jayal v. Union of India, AIR 2004 e 867, p. 878 (para 24) : (2004) 9 SCC 362.

19, A.P. Aggarwal v. Govt. of National Capital Territory of Defhz AIR 2000 SC 206,

p. 207 : (2000) 1 SCC 600.
20. Dhampur Sugar Mills Ltd. v. State of U.P., (2007) 8 SCC 338 para 52 : AIR 2008

SC 48 para 45.
21. MacDougall v. Paterson, (1851) 11 Ch 755, p. 773 : 138 ER 672, p. 679.

22. Re, Neath and Brecon Ry. Co., (1874) LR 9 Ch 263, P 264.
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jurisdiction is made out, it would be the duty of the said anthority to grant
the u,hd and not to refuse to cxezusa its authority merely af its discre-
tion” As observed by AYYANGER, J.: “Though the word ‘may’ might con-
note mcleiy an ‘enabling or a pemzlssi\’e power in the sense of the usual
phrase ‘it shall be lawful’, it is also capable of being construed as referring
to a compellable duty, pmhmldﬂ} whc,n it refers 1o a power conferred on a
court or other judicial authonty.”” "1t has, therefore, been beld that the
words ‘an ordes under this Act may be made by any Lomt as they occur in
~section 11 of the Probation of Offenders Act, 1958, imposed a duty to pass
an. dou under- Thu Act _Sllb]t,cl to conditions and limitations imposed by
‘the Act and that a court had no unfeitered discretion in reiuamv {0 pass an
~order Whpn an occagion 1o pass the same arose within the four comers of

‘the Act” 'smulaﬂy the words ‘the cowrt may pass a decree Tor eviction’,
have hm,n construed as not conferring a discr etion for refusing 10 pass a
decree where a-Jandlord in 2 suit has proved the f 1i1¥vmm 0{ atl condi-
tons entit ding him fo. DOSSESSIon, angt the conrt in such cases “: bound o
pass a decree in his favour in bp“a e of the use of ¢ }1@_9«01(_1 oy * Fusther,
the words “the ’\f’[wzaimm m 1y ia_i_m cogznimrwv of any cognizable offence’
in don 1901y of the Code of (m mm Pro _idLlL it 3, i]:m, heen

- construed u mean ‘st take Cle fwm” 00 diseretion to the
Magistrate,” And 50, 4 Iule u,qunmg that $he court ;ndy engage a counsel
o dcfen{ the person’ .4 capital senfence case was held fo cast an obliga-

- tory. duty on thc courl fo provide a coungel if the conditions of the rule
were § auaned Similarly, though rule 2- A(?) of the High Coust of Kama-
faka Ruls: 1959, provides that lhc, Court ‘may’ ap;:momi any advocate from

a panel to vepresent an accused in a-criminal case if he ier aiia, has -

~sufficient means, the expression ‘may’ Was in terpreted a5 laying ‘down a
< mandatory - d]]ccuon to.the court 10 enga% Admcalc for ﬂlC au,used if the
conditions in the rule are satisfied.”

- When an Act'confcmng the power does not mention - the conditions or
-the cirenmstances in-which the power is to be- exercised it -will be con-
stried- as discretionary and directory. On this principle section 442 of
the Companies Act, 1956, which empowers that the court “may-stay or

23 ,S!zelfy W Ioudon Cammi C omiul {1948y 2 AN ER 898, p. 901 (1:’[] ).

. 24 Ramji Missar.v. State aof B;hm AIR 1%3 '%(J 1(}86 P 1(})2 196"% ‘Supp'(?) SCR
CTAS RS

'“_2% Ihid, p. 1093, R | | | |
26 Bhaiya, F‘my!zlai V. Birrrqmt}”mmd AIRI063 §>C‘ 120, p. 127 3963 (3) SLR 312,
SR _Sub‘Dwzswzml Magzsnare Delhi v Ram Kali (Mst), AIR 19685G1; 1. 5+ Seeiur«

sther Jamarrg g{ewalﬂ Govmn i Smre of Mahczmshtm, AIR 1968 S(” 178, P 161
:(1957)3“3@1?,6}13 G . _ \

| 28 Bashira v. Siare of DLP. ATR 1068 5C 1315 : 1969 ¢ (1)5(:12 3_2.
C’a’m[m'egmvda & Ors, v. Stae, (201’9} 13800538, ;3 544 '
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-']'ﬁbtr ain’ a pmocuimg against a wmp&m after the pmacmailon oi el wmc%

ing up pcunon has bwn consirued to be discretionary and direct (ny Y But

‘even in cases where the conditions or circumstances are not expressiy in-

dicated by the Act, a duty may arise (o exercise the power conferred if it
could be shown that on facts of the case exercise of the power would alone
carry out-the object of the Act This s so bec&u& mdlcml ;aowu }mg to be
Justly and properly exercised. . :

The word ‘may’ may also be used in the sense of q}}.all* or ‘must’ by the
}. egislature while conferring power on a high dignitary,”” *Wheén the con-

“text-shows that the power is conpled with an obligation, “the word ‘may’

33

Whlch dcm:} es dlsu‘etum shouid bc (‘(!Ilbiilluj 10 mean a Lomﬂ}dnd” “he

“use of the word ‘may’ in such cases is “out of deference 1o the high status
~of the mlhomy on whmn the power and the ohhgamm are intended to be

conferred and nnpmcd Y3t was, therefore, held that the words “the Gov-
ernrent ma\,u n msput of d gazetted Gov “1 nmﬁn servant on his own re-
1 mal, in the contexs of Exm le 4( yof th{, U
l mi Ve ’fnmu {‘j 1947, conferred
: 1 L0 NI UIL DOWwer
W huz a mquw was umd Iw-d qdmmd {m\ Crnme ni servint in that be
and that the Governor had no discretion in the matter.” *Ride 30 of the Ra-
;.1*2 han Minoy Mimml Concession Rudes, 1955, which is o the gffect that
‘a mining lease may be ﬂmﬁ' ted.fora pumd of five years unless the appli-

~cant bjmse]? dcmus a shorter pc;xmd’ “has been construed 1o wniu 11 (dis-

“Cretion on the Government 10 fix a pejmd less. than five years if the appli-

cant did not degire a shortes le’iOd A proviso {0 the rule dealing with re-
~newal has been similarly construed > Section 5(3) of the (Jg,mmi Provine-
es and Berar Revocation of Land Revenue Ff;\emptlon\ Act, 1948 provided
{hat ‘the State Covernment may make o grant of money or penklonmwj or
- guitable malmc]mm of any. iamﬂv of a dLSCL&ld&Ii{ from a former ruling
Chief’. $n construing this provision it was: held that (;\c*r‘p 0 those cases

where there were good grounds for tot granting ‘the’ pension, the Govern-

ment was bound 1o- 1mkc a-grant-to.those who: iulﬁliad the reguired condi-

t1on and ih(, wogd may hdd o beread c_l&.:.ﬁ}ﬂ&_‘\i Lt .was._ also held that the -

- 3g, Oﬁicza I.zqmdamr v Dhayti Dhan, AIR 1977 -5C 74{) p. 744 {1977) ZbLC ]6

o3 dbidp. 745,
32 Srare of U P, -Jogma’m Smgh AIR 1963 QC‘ 1618 p 1620 1964 (2} SCR 19'7

' 33 Ibid, Rangaswami, Textile Commissioner v, Sagar Textrle Mu’]s (P )Lm‘ AR 1977 s

e e 8CAS16,p, 1817 (1977 2 8CC 578,
34, Stare. of 1, P v Jogend:a Smgi? AIR 1963 5C i(}ib, p 1(20 _ 1964 {9) bC‘R_ }97

A8 Thids .
-l[_'3( Smte of Ramsfhan v Hcm
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" Act laxd a duty to be performed in a judicial manner 7 Clause 20 of the
Cotton Textiles . (Central) Order, 1948 authorised the Textiles Commis-
sioner to issue directions to manufacturers regarding the classes or specifi-
cations of cloth or yamn and the maximum and the minimum quantities
thereof which they shall or shall not produce ‘during such periods as may
be specified in the directions’. It was held that the power conferred to issue
directions is coupled with the duty to specify the particular period for
which the directions shall be operatlve and directions issued without speci-
fying the period will be ultra vires.’ ¥ But, ‘may’ will not be construed as
mandatory if such a constmctlon would defeat the purpose of the Act or
would lead to unjust results.? Further, if the word ‘may’ was substituted in
place of ‘shall’ durmg the Bill’s progress in Parhament it may not be pos-
sible to construe ‘may’ as ‘shail’.*" * ~

The principle that the word ‘may’ is sometimes used in the sense of
shall or must, while conferring power on a high dignitory out of deference
to him, has also been applied when power is.conferred on Parliament to
enact a law. Interpreting Article 124(5) of the Constitutiony which provides
that Parliament may by law regulate the procedure for'the presentation of
an-address and for the investigationvand proof of the misbehaviour or inca-
pacity of a Judge, it-has been held, that it is an enabling provision for ‘the
procedure for presentation of an address’ but it is a compulsive provision
for providing the procedure ‘for the investigation and proof of the misbe-
‘haviour or incapacity of a Judge’.*

(1) Words conveying dlscretnon, as he deems fit; think necessary;
consider necessary

Where a statute provides for the grounds on which a person is entitled to
a certain relief and confers power on a Tribunal to pass orders ‘as it deems
fit’, the exercise of the power to grant the relief is not dependent upon the
dlscreuon of the Tribunal.** In a case where the tenancy had termmated

37. Sardar Govindrao v. State'of M.P., AIR 1965 SC 1222 : 1965 (1) SCR 678, distin-,
guished in Sahodara Devi v. Govt. of India, AIR 1971 SC 1599 : 1972 (3) SCC
156. (Case dealing with Rule 27 of the Cantonment Land Adnumst,ranon Rules,,
1937).
38. Rangaswamz Textile Commzsswner v. Sagar Textile Mills (P) Ltd., AIR 1977 b(_
' 1506 :(1977) 2.8CC 578,
39, Chief Settlement Commissioner v. Ram Singh, (1987) 1 SCC 612, p. 614 : AIR'
1987 SC 1834.
40. CIT v. P.K. Noorjahan, AIR 1999 SC 1600, p. 1601 : (1997) 11 SCC 198.
41, Sub Committee of Judicial Accountability v. Union of India, AIR 1992 SC 320, p. ,
352 : 1991 (4) SCC 699.
42. R. v. Boteler, (1864) 33 LIMC 101, p. 103; referred to in Raja Ram Mahadeo
Paranjype v. Aba Marun Mali, AIR 1962 SC 753, p. 757 : 1962 Supp (1) SCR 739
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