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In the present case: 

® Parties- were permitted to file objections to the AST report 
and the said report was mainly objected by Sunni Central 

Board of \Xlakf. (See lrnpngned Judgrnent Vol. I, 
P ') ,..,2.. ') 5 ') 2- 4 'I) .- g. ,;,,,'J .-,_,,_.:;~pr .• -.-·,;., 

© After hearing the parties, the court held that the 
objections to the ASI report have to be considered after 
the closure of the evidence, and to be dealt with at the 
final stage. 

3 \)(!here a Court issues a commission rega.rding r.1ny question 
which involves 'any scientific investigation', and if a party 
doesnotavail the opportunity 'to examine the Commissioner 
personally in open court) touching any of the matters 
referred to him or mentioned- in his report> or as to his 
repott,or as to the manner in which he bas made rhc 
investigation>, two consequences would necessarily follow: 
a) The _'Report would be read into the record as complete 

and .b i:n ding s2:::c1i_jL ... ~~2.is~.c tLQrL~_.Ji;1v~~~. J2~~0~.1.l .. _x~wds'.... t Q _LlJi~ 
-~-~011t;t"' which the Court has indicated it will examine after 
the closure of evidence at the rime of final heari11g. 

b) The Report would be treated as ex-cathcdra and 
unassailable, even in the First Appeal} as a part of the 
reply argurncnt, after the appellants have relied on the 
Report. 

Note: : 

R.E: INTERPRETING RlJI.E10(A) READ WITI-I RlJLl~ 10(2) 

l TIIE ISSUE RAISED 
1.1. During the course of the hearing of Ayodhya case (collectively so· 

called) a c1uery was raised from the bench which) if stated in 

consequential terms.may be broadly summarized as follows: 

1

www.vadaprativada.in

www.vadaprativada.in



(It is 1zol necessa~y to reproduce these jJrom:rion.r in this Stl.bmission at this 
· stqgc) . 

. 2.2. 'These provisions \VCtC introduced as a result of th~ 54th_, Report 
of the Law Con1111ission of India (February 1973) \vith a vie\v to 

. . . 

2.1 The relevant provisions of the CPC are Order 26 R,ule 9, 10, 101\ 
1013~ 1 OCread 1vith Section 7 5( c) of the CPC as amended by Civil 
ProcedureCode (Arncn:cl1nent/\ct 104) of ]; 9.76. 

IL TI-IE RELEVANT PROVISIONS OF 'TI-IE CPC: 

1.2. It is respectfully submitted that a legal consequence which will lay 
down the Indian law on the subject for the present, past and future 
is contrary to the CPC and would result in an incorrect and 
skewed interpretation. 

e . . . I 
!··;··;· ·{')! 1:>~_.·'<!•·''l·•·1 1·'·1:> ,,.1.,, /) 1)· iucr ··)") .·l· • ''''" v I ·/ ... <.· t.- ··• . < .• 1·..-I.· I I.• J 

~,-' ·'· I •.• • 

.· .. ··~··"· • .".·. ' , l·'t·ro•·• ' · Court's · 1't··•1 •/ 'f-·tl r-, ·/'. »: /.; .. ,, .• ,,,...- ·•. Jtl1/llll0111Jf~ r.I J.J..Z !!!..\ .. \ r:? .. 1 d .. JJ,,/ . ,, JJ-1. .1hS.J ..Jl,,. Jtf.{) d fr., . .\(.fl .•. J,(M 
. c ' 

, • ... ·.· t· 1· .i /-'· ·t·? ., i>,/ .. J. , ... •./ / ( •• , • ••. ~;· / •• <I 1· .. 'tv to 1.J· '' '•/,'; ! canno .. »c .. astene .. upon in: ..... oun 'D' ..I~Jm::.1' J; r t , h. Ht.1. 

(ltnpu,gned ]7.ulgrnent Vol. I, pg~ 254, pr. 245) 

($ The Court categorically refused request: made by p)aintiff 
in Suit No. 5 to summon Dr. Bhuvan Vikram Singh 
(excavation team) for deposition. The said instance has 
been recorded JJl the Impugned Judgrnent as foLlo\v~:-- 

( ... it J.Vas observed that this Court has discretion to c.all any 

.· witness and examine him as Court's u/itness but that s~!uation 
cannot be imposed irpon the C(m11'~)1 a _par~y to the suit t?J!Jih11<g 
an aj>j)licaiion requesti1zg to summon a witness and then to press 
to treat the witness as Court's u/itness. n·/'henever the Court shall 

1 
••• Therefore, the Court held that the .AST report shall he sid:jecl 

·to the obiections and evidences c:f the panics in the suit and all 
this shall be dealt zvilh J.JJhen the matter isfinalb decided. 1 

(I1n7HL{!)M:d Ju .. dwnent Vol . .T, pg. 253.,254, P". 24A.) 
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3 

3.·4 It should be noted that: 

3.3 ; Further, this is reinforced by Order 26 Rule 10(3), which lays 
, down that, if for anv reason the court is dissatisfied with the . . ' ~ . . 

proceedings of the Commissioner (kind!); note/hat this is specffic to the 
/>roceedi17<gs rf the Com1virsione1], it 1i-:1ay order such further inquiry as it 
thinks fit. 

This flows from the power of Court to lay down conditions and 
' limita tions. 

3.2 It follows, that such a Commission must investigate in the manner 
, laid down and operate within the framework of the Commission 

and answer the · remit without exceeding · this remit, with the 
permission of the Court: that commissioned it If any part cannot 

, be answered, it rnay say so, or ask. for- a modified or new remit. 

"Section 75: Power to issue commissions: Sul:ject to such conditions and 
li1··.,,1z·t·,.1/;r·H r l"""''Y' Z7r> ·'1····(:J·7j/)•'d tl1(:' (~r.i··1.·1··t .,, ... ·1·11 .:,~11'· .·• •'/)······1··11; .... ion /,;. f;· .. .,,. .,.,}! .... (.J f,·l::} /; ,. /'! .... !I.·., .... ( ... /..1 .f.1 .. ,._,.-. /,•., •. .///[:':./ (,,,\ -;.{ .. !.{ in..///, ·!· .. \Jr, J/ •......... 

· . 
. 3, 1. At the vcty' outs et) there were no · provisions . at . all for a. 

Commission for scientific investigation. J\.ccordingly> Section 7 S 
was amended to include such a po\ver : 

. . . 

III. ANAI.,YSIS OF TlIE RELEVANTJ)RQVISIONS 

The Report of the Law Commission does not portend any such 
unequivocal cc:nsequences· and treats a scientific. investigative 
Commission like ·any other Commission. 

(A copy (~f the releuant p att« (~f the 541h,_ Report 
(~f the Laro Commission is annexed. hereto) 

enable -. Commissions to conduct scientific investigarionrs) gerrnane 
to any suit. 
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·· ', ··.4 

the evidence taken 0)1 him (bttt not the evidence 2vithr)ttl the report} 
shall he evidence in the suit and shed/form _part ~f the record; hut 
the Court or> 1vith thepermission oftbe Court, aJ?)' ~f ihe_/HJ.ttie:r to 
the suit mtzy examine the ((;mmLrsionerjJersonal!J in open c-;qurt 
ipuch2'11g -ar!.J'· .of the matters· t~ferred to .him or mentioned in: bis 

. . . 
. · .. tpo.1:.t> or. as· to hiJ rej)9r{; . or as to the manner in 1vhich he 'has 

· · · ... · f;kade the. investigation, - 

'10. Procedure ofCorn,1n:iss1:oner 
(I) 'The Com1mjsz'oner~ r?fiu· such local inspeaion as he deems 

necessao; and after reduting to 1vriting the evidence /ak:en l~y himi 
shall return such evidence, t°-get-her J.JJith his report in ivritin<g si~gned 
f?JJ him) to the Court: 
( 2) Report and depositions lo be evidence in suit. Commissi~ner 
1nq._y be examined. in person - 'The report of the Commissioner and 

I 

3.6 ()rder 26 Rule 10 is reproduced: 

Alt:hcru.gh the words are 'shalt apply~ there ·is an addition of: the 
J cc i. ! " P .irase · asjar as mctY '.JC'· 

~1) Order 26 Rule 9 and lOi\, 10B and lOC are substantive 
prov1s10ns. 

b) Order 26 Rule 10 is a procedural provision. 

A question arises as to whether a procedural provision can. restrict 
the substantive provision in the absence of, any specific clausula, 
indicating that the non-compliance will result in loss of the right to 
question any part ofthe report of the Commission ..... 

· 3.5 Significantly, Rule 1 OA(2) states: 

:,.l OA. Commission. f(>,r scientif. ic inoesiieotions 
• <- I {..) 

(2) 'The provisions ~l ntle 10 ~l this Order shal/, asjar as llh!:Y be, 
app_6J in relation to a Commissioner appointed under this rule as 
tfH'.Y aj)p.(y in relation to a Commfr1ionn· aj.)j)ointed undor ride 9. ' 

( emphasis added) 
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d) Stage 3 Part II begins with· the word "but" and indicates 
two discretionary possibilities: 

I 

i. The Court "m(~l,)/) examine the Commissionerpersonallv 
in open court on a number of aspects; 

11. Any of the parties (not as of right) but";n~~y" with the 
permission of the Court, examine the Commissioner 
personally in Court. 

No pa,r~ of this Rule is mandatory or carry the terrible 
consequences that failure to do so would forfeit the '. right 

. (2) all drkmnen!s _/>rodJ1ccd 'for the inspection of the Court; s11ch 
doc11ments arc called doa1menla(Jlevitience. 

(1) all statements 2vhich the Court permits or reqnires to he made 
before it l?Y u/itnesses, in relation lo ma/terr offacr under inqui1J1,· 
such statements are called oral evidence. 

If ;:~·z· iz'//-1>·1·1 .. ,/I;··''(;" l/•1 (' '/'l ! 1';1 J'({ll('J"~ . ·-··" ,.· ·•--.~u{.,:. /1- ,(,. 1 ... (,,. ,,(. , ,flt--.·... J 

(3) U)here the Court is {or r.ll!.J! reason dissatisfied with tbe 
proceedi1zgs ofthe Com!71issii.JJu:ri it J?Jr.?Y direct such jitriher inquio1 

. lo be made as it shall think.fit. ' 

3.7 J.\.ead with Section 75(e), Order 26 Ruk 10; the following 
sequential stages are discernible: 

a) Stage I: Ordering such a Commission with limitations 
andconditions. 

b) Stage 2: The Receipt of a written report which reduces the 
evidence to writing, and return the evidence and the report 
signed by hi111, to the court., 

c) Stage 3 Part Ic'Thc reportnnd the evidence collected shall 
be evidence in. the suit and form part of the record. 
Evidence bas a basic rneamng de-hors questions of 

5
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· e) Stage 4: Order 26 Rule 10(3) gives the Court a further 
. discretion to order further investigation .. 

f) Sta,ge 5: The: (;ourt fo1n1,ing an opiniot1 ·· \vhether the 
evidence is relevant and its'acce1?tabilit.'y .. 

3.8 It is i1nportant that Order 26 Rule 10(2) is a procedure thattlpplies 
. to an (~on111)i0siQr1~ :r:1pp0~nte~t. ~111d. i .skd\~~ed. irit,e1~J?r¢r~tip11 \0.ill 

intended. 

. . 

As is evident, the present provision of Order 26 Rule 10 
does not 'envisage a complete fot~eiture . of the right to 

· object 111 the event of non-examination of the 
Commissioner, as such a drastic. 'consequence which 

· completely takes away the right of the Party to raise 
objection(s)_ .would have been specifically provided for in 
clear terms of . the provision, had the Iezislature so t , 0 

25. Reports of Government Anelysts->- 

(3) Al?)' docume11l/mrporli1zg lo he a r~po,rt s1g11edl?Y a Cooernment 
· /4nabst under this Chapter shall he evidence c!,( the [aas stated 
therein, and such evidence H.w!I be conclusire.unless the j)enon )Jvm 
?vhom tbe samjde · »as taken [or the j)et:ron whose name, address 

. . .1 t" ,,. .. .s •. .,1 • .•. 1. .• . }· r, ,, ~ _,,, ./.' ,. 1 ? -I 1 .. j"" e"',· ·,J .. ~ .. · ·; Q . .<::) 7 /· .. , ana o tner j)t.7.11.l1.tftll7.J .ltnr, oeen MS1,.10.fot, «nae: L) cJ.1WJJ o ·j ·:.! oas, 

;i1it1r:,1 twentv .. eioht //;1, i' ai. the re 'eiM ot t1 ''0">~1 · oi.tbe retort noti1'ier1 ~.!:l:·.- . .:...:.~:.~;..;:....,...!-.-,.~..:....:._~;·.:!::.:::_ /.. ·--::. --· -· ·' __ -:J:...:::~..J4!._.:::._~M1:._ ... f.!J--~~7--t:,.__,-: .. L. .. _:_~ -~ .. :± 

in 1vriti.JJ.J!.;:.il2£Lh1.J)1§_clqt.J!f t!21U~QJ!JSLhqf_qy3:. 2!!ldrlJ.· d1!J! .. ,:j2LYJ cee div;,gr i11 
tYil/2§d q[the sy;;,m/:/t! cqt: ..z>et:11(iJJg .. tl!c.!t he intent!r to adduce evidence 
in controversz'on ol!he retort. ... r .1 

and forever without even an appeal. 

It is submitted ·that. .whcn the legislature envisages a 
. ' 

complete forfeiture of a right:, then the same is provided 
in clear terms. For instance:-- Section 25 (3) of the Drugs 
& Cosmetics Act, 1940, which provides as follows:- · . 

' 

to do so and. the Report will become unassailable forever 
. . . l 
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· .. ··.4.4· 

4.3 

1t. ?· i. ,_, . ' . 
' 

. ' . 

.Commission's expert, should the entire tt)port be negated if 
no cross examination has taken place by any party or Court? 

. h) .\Xlhere the report favours one party .rothc detriment of 
ano't:he.r and both the patties do not cross examine the 
Commissioner, can it not: be taken into· evidence, but 
accepted without examining questions ·of consistency, 

.relevance and probability? 

If there is any ambiguity, it must be resolved to sub-serve justice 
and truth within. .rcasonable p.to bability. · 

1\. decision lrns preccdential relevance as a propos1tlon of Iaw .for 
the future. 
1fl1is lS X).Ot a casus ;!J7iSSt!S, ... 

:·.,' :~ '·:. ··. 

·• 

probabilities? 
f) In First .Appeal,is rt incorrect to question the conclusions 

. drawn ·by the Trial Court unrelated to and in excess of the 
·1·,·: t I ,. · · . ... . . 

. )tep ort? · 
.· g) Further, rn the absence of the cross . examination of tbc 

. 1·· P '' ·S ('' 1·1•1l· J ':' . . • \.. '''· ,) c ) .. <.. 

4.1 It has been suggested that the Court may not have the expertise to 
the sit in judgrn.cnt ·over experts .. However, some as1;ects can 

. , , , , I 

certainly be e.xanlined by the Court without sit6ng in the judgment 
of the .. expertise, These are: 

' ~l l (" .· . . f. lfill l ·1 . f l (~ · .. ar .as tne .,01T1JD..lSS10fl .ui L en the remit or the .curt to 
provide. an. answer? · · . 

·· b) Have tlie conditionalities and .lirnitations been. observed? 
c) }\...re the conclusions in conformity with the findings? 
d}iue th~rcobvious inconsistencies on the report? 

' 
e) Have the conclusions drawn bevond . ; 

IV. .SDBMlSSIONS ON LAW 

result in a law of forfeiture of all rights to make submissions on 
the Report and treat it as ex··cathedra for all times to come. 

7
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. : . 

.1 • 8 

' 

5.3' .It is apparent that the first two options,' i.e. 5.2 (a) and (b) are 
impractical at the present stage and therefore the Muslim parties 
are not even praying for a remand or rejection of the ASI Report. 
However, it would be a travesty of justice to not permit the parties 
to point out giaring errors from the report itself, particularly when 
the provision of law does not forfeit this right whichis available to 
the parties at all stages.· 

· inter alia placing materials from the report itself. · 

a) The matter can be remanded back 
b) The entire ASI reportcan be reject~d 
c) The party in whose favour the report has been tendered c~n be 

permitted to take benefit of the same- without any objection(s) 
being permitted from the opposite side . . 

d) Permit the parties to take to take objections qua the report, by 
' 

V. CONSEQUENCES IN THE PRESENT (;:A,SE 
5.1 It is submitted that divergent views have been taken by various 

Courts on the consequences of non-examination of the 
Commissioner. While some cases have treated it to be fatal and 
remanded the matter back, some cases have stated that though the 
report of the commissioner has been taken to be 'evidence, the 
objections to its reliability may be taken. 

5.2 In the present case, there can be 4 consequences in the given 
situation:- 

powers unless the words or context clearly says so. 

optional,not mandato:1Y. 

4.6 Meaning of the word ·'may' has tc be read in .context . 

4.7 Procedural laws must not be read to inhibit substantive rights and 

4.5 The provisions· of ·Order 26 Rule 10(2) are discretionary and 

8
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L/B{D)229Mof1.3&{l&-~(B) 
. I 

Pi R GAJENDRAGADKAR' 
. i 

Hon'ble Shri H. R. Gtikhak 
Minister of Law & Justice,' 
Government of India, 
Shastri Bhavan, 
New Delhi. 

Yours sincerely, 

My dear Minister, 

I am forwarding herewith the Fifty-fourth Report of the La\V' 
Commission on the Code of Civil Procedure, UJ08. The circum­ 
stances in-which the subject was t<-1keq up by the Commission and 
the procedure adopted by i[ are described in the first few para- 
graphs of the Report. ' 

Vvith kind regards, . 

LAW COMMr.SSlON 

Shastri Bhaoan 
New Delhi--11000 t 

Febmary' 6,' 197:) ' 

CHA!.Rl\f.AN 

P. B. GAJENDRAGADKAR 

.D.O. No. F.2{1)/71· .. LC. 

!b 
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1. 2i'1h H1~pn1·1·, P"\l'" I l s. llo\e 1>1"( a<H)tton '76. 
s. ·Ordei· ~(i, Hu!n lOA s nd lf))J. 

. , ... .- .. -·-····~--L-----J-. .. , .. ~- ·------------ 

1.-Y.:.~A .. To achieve the above object, we recemmend-> 
( i) an amendment of section '75, and 
(ii) insertion o! new" rules in Order Y..G. 

The amendmen ts 'Nill be af:> follows: ---~ 
.· Clauses (bb), (bbb) 01.nd (bbbb) may be inserted in section 75~ 

.The: .section wi.ll then re~d as follows: -·- 
"Subject to such conditions and limitations a~ l?ay he 

prescribed. the Court may issue a commlssion-e-j a) 
and .('Q); , ..... ; . 

(bti): t:o hold rt scien:t·ifl.c intrn3iig~t-i.on.; 
(bbb) to' tond-ncf; saI.es Of prOpeii1J ·which is in the: custody 

o:[ !:he court pencUnq "lhe <.kterrninat?.on of the su,it 
m1.d 1.uli:ich cunnot: be converi?.enn11 preserved: · 

(bbbb) lo pe>rf ortn. any ministeriraI net; · 
( c) . 

(d) .. 

l~ecomme.ndatioa 

Introductory . 
FF-1. Part :3, in the body of the Code· (sections '75 to 78), deals 

with "incidental proceedings". 
Section 75 

1-F.2, Section '?!5 .deals wieh the issue of Cornrnissions. We notice 
that one matter relating to the section was discussed in the Report on 
the Code,' narnely=-whethcr the court has power to issue a cornmis­ 

. sion for making inventories of account books and other articles. We 
·see. no reason wb v the Court should not have this newer, In fact, 
• we would go· fu~'the1·, and invest tho Court with a general power to 
issue .commissions for the performance of all ministerial acts. •. 
, Apart Irom this general power, we are of the view that there . 

' should be -~ specific provision empowering the court ··to issue 'com­ 
missions fol' conducting scientific inquiries, when such an Inqujry 
is lWl"ded for determination of anv issue· before the court. There· 
~;hould also be [1 power to appoint commissioners to hold sales (other- 
1.visc than in execution). 

INCIDEN'fAL PltOCEl<~OINGS 
~ ·· .. 

l \ 
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,,_ ..... , _ _.... . ..;..-.:.,., .. 
.. , 

1. Pro,·i~n .'LIHh,\e<I !·' 0, .k1· %. \{.,,),:; H \~.!lY t>;i l\lillN:e;,;:Rl',V ii:i rr:g;ird !.•) \.11~ new tnl(•. 

2. S~r:ttinn ";.:) t<> 1H' a1H.e1.·t~·,r~epnr·;lf.cl)"· 

(8) Every stich sale shall b:; he'Jd. as far ns mav be. in 3('­ 
cordance with the procedure nrescribed for sal.E>s of 
movab~e prnix·ri:y in e'xecution of" a decree.'' 

(2) The provi~.ion.s of rule 10 of this Order sha11. as far <ts 
may be.1 apph.r in relation to a cnmmis<,;11,wr r,_ppqint.cd 
tmder this· rule. as it aoPlies in relation to a Commissioner 
appointed" m1d.c!' ru1e 9. - ' 

\ .. 

IOC. (1) \Vhere,. in any suit. it bL>:Cfm1es necessary to .sell. any 
movable property which is in the .custodv of the court 

. pending the ·df;tc:;rminntiun of the ;:.nit a,;d. whrch cannot 
l;ie e.on.~~crilently preserved, ihe court may. if it 'thinks :<t 
n~cCS'.~aiy . or expedient ill. the Interest . Qf justice, fOl' I'C/'.l­ 
:~01\S to be recorded, isst1e a commission to such n~rsmi 

· · &s it thinks flt. directinir him i:o coi:·~hct ~>L'Ch .::,·il~~. ar:d 
rnport thereon to the co\irt. · 

(2) 'Phe provisions of rule 10 of this Order shall, as far as 
may be.' app}v, in relation to :J cornm.ssionei- Hppoi . .ntcd. 
under this rule. as they . apply in relation to a commis 
sioncr appointed under rule 8. 

1013. (1) Where any question arisin(! in ;1 suit involves the 
performance of any ministerial act which cannot, in the 
oninion of· the court. convenientl« be r·tl'forn:c:.d before 
the court. the court mav. if It 'thinks it necessarv or ex­ 
pedient in the interest of justice for n?&SOi1S to be 1~ecorded, 
issue a commission to such person :1s it thinks fit, direct­ 
in!! him to IX":!l.'fo!·m that act and report thereon to the 
Court. · - · · · 

"I· 
' 

The. provisions oJ: rule 10 of this Order shal.l. as far as 
rnav be,' apply in relation to 11 commissioner appointed 
under thi;; rule, as they apply in n:l:tt.ion to a commls­ 
sicner appointed under rule 9. 

(2) 

1-F.3. to l·J?.5. \Ve also recommend i;-·,at the i\ llow.ng new ru.es 
nu<y be inserted in Order 26·~- 

''lOA. (l) Where a:ny question arrsing in a sui: involves any 
scientific investigation, whtch cannot In the opinlon of the 
court. converiientlv be conducted before the court, ··the 
Court rnav. if it 't.hinks it neccssarv ·or expedient .n · the 
interest oi; ·justice iSSUC a commission to such person as 
it thinks fit, drrccting him tu inqu ire !nt."> such question. 
and report thereon to the court. 

.. 

Order 26, P.ule 10A tc 10C (j.rcposed) 

53 
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.:HG 

,, ·---·- ~-.---··---.:....- ..... ···-:·· ... -----.......-·-··-~· ..... .__,':""'"_,, .. ··-----·. 
:i, .'.t'1 I of \lHl. 
i. c i. Order !\},nil~ J. 

Order Zit, rule 1 
26.~ •. Order :~6. rule J provides as rollcws i-> 

"Any Court may in any suit issue a commission for the exami­ 
nation on interrogatories or otherwise of any person resi­ 
dent within the . local limits of its jurisdiction who is 
exempted under this Code from attending the Court or 
who is from sickness or infirmity unable to attend it." 

Order %6, rule 1, and medical certificate 
. 2.E~.3. L~ s\iggestio~); was made .t? us, t~1at for proving _!he skk~~.es~ · 

cw mt1nrn.r.y of the witness, a certificate s1gn.,~d t>y a qu~a.1.1fwd medical .WI· 
pr:;;i,ct.ihonc:r should bl' accented. Even now, \Vt:: were told, it is: being 
done in some courts: but the practice on the subject is not uniform, 
and in some place; affidavits" about il lness ar(-: usually required .. · ·· 

'v\71; have considered the matter, and see no· objection to a provi ... 
sion permitting the use of such certificate in evidence, at the disere­ 
tion of the court, for the purposes of Order 26, rule 1. 

26.4, The examination, under the rule is "on interrogatories or 
otherwise". It. is understood that an order for examination on interro­ 
gatories is sometimes issued when the examination should really be 
com prehensi ve. s 

26.5. It is, in our view, against the intendment of the rule to' issue 
an. order for examination on interrogo.tori.es except in special cases, ·~ 
and we think it desirable to so provide by amending· the rule. 
Itecemmendation 

26.6. Accordingly, we recommend that Order 26, rule 1, should be 
revised as follows: -- · 

"1. Any Court may, in any suit, issue a commission for the 
· examinatton on interrogatories Ol' otherwtse 0£ any person 

.J.;p'tr(l~uqtqry 
. 26.L O~·der · 2o deals with commissions issued by Ccii:.irfa. · C:o.n:l. .. 

·r:ni~sivH:.; p.rc; of -Iuur klncls-·fo examine witnesses, to make Iocal in­ 
· vestigaticns, to ·e>:amine accounts and to make partition of irnmove­ 
. al~lt! property. 

Mos( of the provisions for commissions to examine absent wit­ 
nesses were adapted by the framers of the first Code (of 1859) ·from 
an Act of 1841'. 

The rules as to commissions f:or loca] investigations are ulti- 
matelv derived from three old regulations. "<\. 

.CH(\l?TBR. 26 
COivLl\HSSIONS. 
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· 1. It'neee-s~uy, th.; expl'ession. '' rcghsr<~red 11~6<lie:•LJ,>t:11.c1.iti9n~~'' lll.ay l>e> l~full>li. · 
~. Cf. Ord<·1· i!f., nil(· I. . . ' . 
i. Of. :1.11ae~dw@nt pre1rna<>d to ®rliet· . .ee, rula. 1. 

·----· ···-~. -···------·~--··:---~~· -.-, ~;..,___,_,, __ ·_. ·-·...:--·..---_ ··-~··,, . .:. 

. ' 

(kde1· HJ, Rule 1$, prqyid~s··tha.t a witn.e;;s: sh~ll rwt be· cornpeHed 
fa 2.t.tend a Cou'i.'t. ln: petson uilless he re:.lides---·_. · ·· 

(a) withiri the jurisdiction of the Court, or 
(b) outsi.de the juri,?diction but within the. sP¬ ''C iffed ·distance 

'(ropghlY.; Jei:;sth11n fiftymiJi;s,.or, if;there ii.) an.e~fahli::;hed 
puplic cimyr=yance for flve~sb::th.of·.thi:' distance;'theri fess 
thQ.n two hur~dr(ld. 1:nil~:?), . · · · · · 

26J~o ... '1'h~s_, a -\~dtne~s livfog outs~de tl1e jurisdiction and beyond 
. th-e specified dista1~ce ~~annot .b,~coI}1pelled to ~ttepd a: court in pet· 

.. :;;01~. For tl1"' ex\~i;n1~latronoL.such !Je:\Son, the Cod~ pt'"Qvides ·for.the 
· · .. lS$!..W. of: a. coi):lm1ss1on .tinder Order 2G,; Hule 4:·But the word used 

. h1 'Order 26, rule 4, is "may"_ No\.v, it is obvious· t1rnt wfoii;e 1he',~;it­ 
n1:.ss is t.x;yond the jurisdiction and .beyonP. the spec,ifiet:Ldisfonce. and 

. yet.i~ one ,~~J~ose evidence is essential, the only ·mode ofexii.1ri.ination 
.:i:5 PY .cornmii:isiqn. · · ·· · · ··· ·· .·. ··· · · · ·· · · · 

26.B. The rule does 1.1ot provide .for i.ssqing. a .comrnission for exa­ 
. mirw.tion · on int\;rrogatQ°i·1e::;. 'Wh' think· that such · .• ~ .provishrn wuuld 

·bEi u.sefu.l", aHho\.J'.gh f~·}::oi),1i~atfo11 on inten·;)g.;i.(Qi:ies should be r·esort· 
ed to only in spi~c-Ja:\ ca1;es5• ·· 

·_ ·":·-. - : - ..... _-_-_·-. ·:'·-.·-.· 
26.9. There 1~1 f.tnother point adsi.ng· 0!.J.t :oi' D.rde(.16, }hil6)fl 

any .person 'in the serviG~. of the (,;Q~~tn~e):lt, \.~1ho cannot, 
in the•· opinion of the _Ccipri.. ;1tt~:nq without. detriment to 
the publ1c 'service. · · · · · 

.. (c} 

resideut v•ithi.n the lo<;aL Jirnits ~X its J~irlsq\cti.on who is 
exemptc·d.\ii1di':r ·thi:o. Qo(,it: .Jxom ..• a;t.t~nt:1111-g· 'fJl-~A~ovi;~; or 
,;yLi~> is XrpijJ ~icl~;ne..:?sor:)nfin:qit:y y.n&f'.)le ~;c);~~l.!¢.J1.ci!: H. 

f,?.rov ide~i that .. ·dOnt;rni~.~ibn·· for·. ex(dj{i·hal.i.bn ·::or~• 'i1i rerro­ 
qa.i<i1·ie s .~hall ·1wt be issw>.d 11.nl.es8 the c;9icr1;, :for reason» ro 
:be ·recorded, 01.inks i.r. nece.~sarl,} t.o clo so. ·: ... 

'·Explanat{im.-.,c,.'.f'he Court ·?no.·Y: Jor Uw P'f)'.rpo,ses qf ~hi.: rule, 
accept. a cert1fi.cate p·u.rpornnq l:o ·be stgn~d 'l;Y!} a re~ere~ 
me<:Uca.I. urac: it ion.er' a.s .: eu·i.dence' of;the s1.cl~-ne$s O'l' ir;.~rmi· 
t71 qf,_(lnu p-ers',)ii, uiitl~o.~~t ei..iUhrn .the me(liwt _proct1t1on.er 
a~0 a fr·itness.'' 

uruer 26, rule 4i(1) 

26.7. Under Order 26, rule 4(1), anv Court may, in an\' suit, issue 
.a .cornmtssion for,the.examination .. of-·· · . 

. ·.·· . (a) any person resident beyond the loc~l 1'ini.its of its [unsdic- 
~~ ' ' 

• (b) any person who is about to le<iYe.\suph limits before the 
date on which' he isl'equired to be examined i11 Court: and 
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2. 8~t' dra~uf$11iou rel~ting to 1>01.-~;iol\ 7ti. 
l· !7i;k fu..port,, Pi\¬ • SW~ ~ot.e on Order 26, Ruie l 7. ' 

··~ . 

otiier 2©, ;ittd¢ 17 
.. ' ' . 

2.6.12. Th~ Kerala A;me]lqment to 'Order 26, rule 17 provides, 
that where the Gcqnmissionei is .not <» . .fuqge of ·the civil court, he 
shall not be cpi;npet~nt to impose a wrialty, 'bµt ·sµch penalty may 
be impo.sed on: Um ~.l'm-liG~ti{lp. of th.~ Ccirx1rnissiori1";?r J:iy . ±he.·. court 
which iss.ued the Gonimission. · · · · · · · · 

. · In tlt<; R~pPrt~··bf the earlier .. ·Commission on. the ·(fode, this 'was 
not~d~ It was, .nowever, considered· ur.tn~ssary to. adopt this 1;llinor a!Xi~n~t. ·· · · · · · ·· ·. · · 

.. ~.:qs .. 1:)ut we.t}rink that the amendment could be usefully ad·· 
opted.· though th€r~. may be not many occasions in practice V\rhere 
it would roak~ much diff'~ri;nc{!, · · 

Otl<lt)r.2-S, ~WRi 1®A~d®riR 

~6JtA. A,,s al:re1~Jy rricm,nm;;<nde<l\ ne.w· n~les.10A to LDC should 
be added ir1 Order 2$ to pn:rvidl':Lior scientific investigation etc, 

any person resident beyond the local limits of its juris­ 
diction; 

(b) anY person who is about to Jeave such limits before 
the date on which he is required to be examined in. 
Court; anci · 

(c) any person in the service of the Government, who 
~p.l"iph)r:1 the opinipn r>ftll\2' Cou.J.'.t,. attend without 
<:{~tthnent to the puJ::ili~ servi(!e; · · · · · · 

Prwided t!Ja·t Wh~,rei w.14~r {)'rder io, .. tvJe· .. 1Q. apr;.rson ccinnot 
· P~ e:orn.x.ielled to af;te.nd a. Co:u:rt in person, a com- 

. mis~i-On shall be issued·. for . hi.s e;i;aminatfon if his evWcnce 
is consuiered necessaru in the interests of justice: 

.Provkl.ed further that. a commi1:J$i9.ri, for cx-aminai:ion on inter­ 
. rogatories BhoJr not be ts$1ied ·11.:rde.ss the Court, for reCTsons 

to be recorded, t.h.inlcs it: ner;e15~ary to·. do so," '1?!... 

(a) 

. -· . , 

"4.(1) A.ny Gourt may, in a~w suit, issue a commission for the 
· examination on interrogatories or otherwise of- 

Jt w0.u1d,··f.h.ere£ore, ·.be l;le..t:ter if' theissue of a(;o1nmi$sion under 
, Ord~i:2n, rule 4 is ~rria,qe 0bligatory• li1 suqh cases, if the evidence of 
• the '"' itri~S$ is essentil.l.l in the in te:rest of• J\Jstice. S uch an amendment 

1~'iltgivei1.rn<>~e correct pkture.of .V!hat.·.theJpw contemplates. ~· 

~ftl0llH'l1M:j~li 

26,lL Ac~rx:litigly, we recommend that Order 26, r'ule 4(1) be ~ 
revi,se~L as .follows:~,.,... 
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Order 26 ana exeenttcn vr-0eee~g-s 
26.l5A. The Madras High Court' has h~ld that the provisions of 

Order 26, rule 4 are not applicable to execution procc~cling$, 1.u1d 
have not been made- so ,by reason of the. provisions of section. 141. 

Recomrnentfa.tton 
26.14. We, therefore, recommend th:at the following proviso 

should be inserted below .Order 26, Rule 17- 
''Provided tiua iph,eii,,the Commi.ss.ioner is aota .. Ju,.dg~.q.f·.~ 

CfoH Court, he shalt not bi; 0ompetent to impose ~rltLI~ 
he$; but suqh pe1Uilties rtVJ:u b~ imposed mt th.e ·appili~ 
cation of such. Commis&'ioner bu t;he Court which u:s1md 

· the: CO'!Timfasfon!' .i 

'-~ 
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63.1(. 'Prabhakaran 1;: P. Ja~'arafan, (2005) 1 SCC 754, p. 772 : AIR 2005 SC 688 
, '; (Constitution Bench) oven:ulii1g.Mcmnilal v. Parmai Lnl, (1970) 2 SCC 462 : AIR 

) 971 SC 2333 and VidyqcharanSfwkla v, Pursliottam. .Lal Kaushik; ( l 981) 2 SCC 84 
: AIR1981SC547. ··. ·.. , · 

64, Liverpool Boroug]: Bank v. Turner, (1861) 30 LJ CJ/3791pp.380, 381; reterred to 
in Haward v, Boding ton,.( 1877) 2 PD 203, p. 211 (LOl~D PENZANCE); Vita Food 

.. Products Inc. v. Unus Sliipping.Co., (1939) 1 All J~H: 513, p. 523 (PC); HN. 
· Rishbud v. State of.Drdhi, AJJ.{ 1955 SC 196, p. 200: (1955) l SCP. uso. State of 

V:P. v.Baburai» Vpadhya, AIR 1961 SC 751, p. 765.: (1961) 2 SCR 679; Bhikraj 
Jaipuria.v, Union t~/:}ndia, AlR1962SC113, p. l 19 :(1962) 2 SCR 880; Banarasi 

. . ..• . ·. ' . . ' . .. . r ., r··, ··c 6 ... ,". . : . •'I'.! a ,, ., ·. , Dasv ", Cane Comm1.s.1·wnei:, .. [,J., A k th3 SC 1417, p.142,: U6.),Supp (2) 
SCR 760;Kailash v. Nanhku; (2005) 4 SCC480, pp. 496, 497 (9th Ecln. of this 

· -book, p. 338 is refe1-i-ed). Se¢e further Raza Buland Sugar Co. L({/,, Rampur v. 
Mimicipal Board, Bampur, AIR 196.5 SC895, p, 899.: (1965) 1 SCR 41~; Article 
]43of1h(! Cr,!li.1:titution oflndh1, In the mat(erof,AIR 1965 SC745, p. 769: (1965) 
1 SCR 970; Montreal Stre.etRly. v. Nonnandin, (1917)AC 170: AU~ 1917 PC 142, 
p. )44; Hirata/Agrawal v. Rampadarath Singh, AIR .1969 SC 244, p. 251 : (1969) 

. 1SCR328; Ramchandrc1 v. Govind, ArR 1975 SC 915, p. 917: (1975) 1SCC559; 
KK. Srinivosmi v. State of Kr.irnataka, (l 987) 1 SCC 658, 1). 675 : AIR 1987 SC 

· .1059; Rubber House v. Excellsior Needle Industries Pvt. Ltd., AIR 1989 SC 1160, 
j). 1165: (1989) 2 sec 413; Chief Edu.cation. Officer V, Quinn, (1996) 3 
All ER 72, p. 79 (HL); Shashikant Singh v. Tarkeshwar .S'ingh, AIR 2002 SC 

. 2031, p. 2034 : (2002) 5 SCC 738. In tl1e rn.atter of Special Reference]\Jo,J,qf'.4002 
· . W'P§#ipte -wbii?.1:1$<i~.~a ~ J 

· (a) General 

The study of numerous cases on this topic doesnor lead to fornmJation 
of any universal rule except this that language alone most often is not de­ 
cisive, <UJd .regard must be bad to the context, .subject,1:natter and object of 
the statutory .provision in question, in -dctermining whether. the same is 
mandatory or. directory. In an oft-quoted passage LORD CAMPBELL said: 
"No universal rule can be laid down as to whether mandatory enactments 
shall be considered directory only or obligatory with an implied nullifica 
tion for disobedience. It is the duty of courts of justice to try to get at the 
real intention .of the Legislature b\'., carefully attending to the whole scope 

.of the .starute to be c0ns.iflered."6·1 As approved by the Supreme Court: 

6. MAI\1DATQRYAND.DIREC1'0RY PROVtSIONS 

. operation. of <lpquittaL only means that the stigma attached to the convic­ 
tion 'and the rigour of the sentence are completely obliterated but that does 
not.mean tllM the.fact of conviction <Ind sentence is wiped out and if a per­ 
sen was disqualified for being chosen to fill theseat for which an election 
is held on the dare of scrutiny of his norninationpaper by the returning of. ' 

· ficer because. ofhis conviction, he will become qualified if later on his 
conviction.is set aside inappeal.63 · .· · 

[Chap 5 ·. Subsidiar» Rtdes . . · ..... - .... 

. 430 

······---~~ 

1 sr 
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•, ·-·~ ... - ... - .. -. -.~.· ~.,.....,_ .. _", .... __.... __ ,, __ ~ 
· !'Footnote No. ·64 Contd.] 

.. · ... · .. [i'Y~(;i.iratAssembly J<;!ection matter, (2002) 8 sec 237, p. 322; Bhavnagar.Univer 
:1-ity ii. Palitana Sugar Mill ( P.J ua. (2003) 2. SCC 1 J.1, p. 126 : l\IR2003~C 5 l i, 
-p. 520; Chandrika Prasad Yadav v, Suite ofBihar, AIR 2004 SC 2036, 1<:2042 : 
(2004) 6 sec 331]. . 

65. Passage from CRAWFORD: Statutory Construction, p. 516; approved in State pf U.P. 
v. Manbodhan Lal Shrivastava; ALR 1957 SC 912, p. 918 : 1958 SCR 533; Staie qf 
/JP. v. Baburam, Upadhyo, AIR 1961 'SC 751, p. 765 : (1961) 2 SCR 679,;/irtlcle 
143 L'.f' the Constitution ofIndia, Jn the mauer of; supra, p, 769; State i:if}vt;)i,s-on~ v, 
V:K Kangan, Arn. 1975 SC 2190, p. 2192: (1976) 2 SCC 895; Govin.dial Chhogan.­ 
tal Patel .v, Agriculture Produce Market Committee, AIR !976 SC 263, p\267 
(l.976) l SCC 369; Ganesh PrasadSah. Kesari v. Lakshmi Narayan, (1985);3 SCC 
53, pp. 59, 60 : /\JI~ 1985 SC 964; B.P. Kheinka Pvt. Ltd. v. Birendra K1.1mor 
Bhowmik, (1987) 2 SCC 407, p.415: AHU.987SC1010; Owners 'and Par/ie/inter· 
ested in M.V. "Vali Pero" F. Fernandes Lope?, AJR1989 SC 2206, p. 2213 :;(l.989) 
4 SCC 671; State of M.P. 11. Pradeepf(unwr, (2000) 7 SCC 372, p. 377 : (2QOO) 10 

.TT 349; Sar/a Goel v. Krishanclian\i, (2009) 7 SCC658 pp. 668, 669 para 30 : (2009) 
9 JT21. . • 

66. State of UP. v. Balm Rom Up(ldhyo, supru,p. 765, See further Roza B1daru}.~'.11gar 
.Co. Lr.d., Rampur v. Municipa(]Joan:l,.Rampur, supra, p. 899 (pai'a 7), whd¢:lt is 
said that the "object of the stat\j~l".· is.·deterrnining factor". Narsimhiah (K.) v.,J:f. C. 

Singri .Gowda, AIR 1966 SC $30, p. 332: {1964) 7 SCI~ 618; Re1ningtonP,.and 
of lndi<i.Lrd. v. Work111ei1, A.IR P68 SC 224, p. 226 : (1968) l. SCR 164; i-Jfri;ila! 

Agrawol v. Rampadarath Singl1, AIR 1969 SC 244;p. 252: (1969) l SCR\$28; 
Vilji Ram;Sutaria v. Nathallil Prl]n~ji}Jbnnw1din, AIR 1970 SC 765, p. 768 : (19~9) 
l SCC77; Municipul C01poratipn Of Greati:i· Bombay v. BEST Workers' V11iim, 

.. AIR 1.973 SC 883, p. 891 : J 973 SCC {L&S) 177; Satyc1 Narain v. Dln1,ja l(am;~·Am 
1974·SC 1185, p .. l 190 : (1974) 4 SCC 237; In re, Presidential Election, 1974/AIR 
1974 SC 1682, p. 1686 : (1974)2 SCC 3:3; Ajit Singh v. State ofPw~jab, AIR 

.·. 1983 SC 494, p. 499 : (1983) 2 sec 217; Dalchand v. Municipal Corporat£on, 
Bhopal, (1984)2 SCC 486 : ATR 1983 SC 303; Rubber flquse v. Exr:ellsior Neec!Je 

· · [Footnot~ No. 66 Cqn(d.J 

"The question as to whether a stature is mandatory 01: diJe\.'.toi')r\depends 
upon the intent of the Legislature and not upon the Ianguageinwhich the 
intent is clothed. Tt1e meaning and intention of the Legislature :foust gov­ 
em, and these are to be ascertained not only from the phraseology of the 

. provision, but also by considering its . nature, .its ·design, and tht~ conse­ 
quences which would follow from construing it the one way orthe oth­ 

.. ei·.''65 '.'For ascertaining the real intention of the Legislature", points out 
· SUEBARAO, J., "the court may consider inter alia, the nature and design of 
the statute, and the. consequences which would follow from construing it 

·the one .way or the. other; the impact of other provisions whereby J:he ne- 
· cessity of complying with the provisions in question is avoided; the cir­ 

cumstances, namely, that the statute provides for a contingency oflhe non­ 
compliance with the provisions; the fact that the non-compliance with the 

. provisions is or is not visited by some penalty; the serious or the trivial 
··consequences, that flow therefrom; and above all, whether the ql)ject of 
····the legislation will be defeated or Jurthered."66 If object of the e\.1q6tni~nt 
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[Footnote No, 66 Co11trLJ 
lndus1ries PPt. u«. A.JR I 989 SC 1160, pp. J 165, l l 66 : 0 989) 2 SCC 413; 
Krm11.1l · Leather Koromdwri Sangho!wJ v, Liberty Foqnyeor Co., AIR 1990 SC 
247, p. 254; (1989) 4 SCC 448; Mohan •Singh v. Intenw.tional Air Port Authority, 
1996 (8)Scale 251, p. 260: 1995 (l.0) JT 311; (1997) 9 $CC 132. 

67, Bhikraj Ji.njJw·ia v. Union olfndia, AIR 1962 SC 113, p: 119: 1962 (2) SCR 880; 
Raza Buland Sugar Co. Lrrl., Rampur v. Ji1;,minjwl Boord, Rampur, ATR 1965 SC 
895, p. 900 (para 9) : (J.965) 1 SCR 970. 

68, Montreal Street Rrlilwny v. Normandin, AIR _l 917 PC 142, p. ltJA, referred to in 
· Bishwannth Khemka v. Emperor, AIR 1945 FC 67, p. 68; State of U.P. v, M.anbo-· 

dhan Lnl Shrivastava, AIR 1957 SC 912, p. 917 : 1958 SCR 533; L. Harari Mal 
Kuthiala i:•. 1.T.O., Specia!Circle, Antbala Co/111, AIR 1961 SC 200, p. 202: 196] 
(l) SCR 892; State of UP. v. Babu Ram Upadhya, AIR 1961SC751, p. 765: 1961 
(2) SCR. 679; Banwwi!alAga;wal!a v. Stare of Bihar. iJ.R 1961 SC 849, p. 853 : 1962 
(1) SCR.33; Raza BulcmdSugar Co. Ltd., Rampur v. Municipol Board, Rampur, AIR 
1965 SC 895, p, 899: 1965 (1) SCR 970; Kai!ash v, Nanhku; (2005) 4 SCC 480, p. 497 
: AIR 2005 SC 2441 (passage from 9tll Edn. of this book pp. 339, 340 is approved). 

69. Jaislwnkaf Prasad v. State ofBihor, AIR 1993 SC 1906, i). 19U : 1993 (2) SCC 
597 [coristnrntion of proviso to article 316(1) of the Constitution]; K(1ilash v. Na11- 
hku, (2005) 4 SCC 480, p, 493: AIR 2005 SC2441 (Construction of section 87 of 
the Representation of rhe People Act 1951), Tbc expressions 'as far as it can be 
made appliciible' or 'as for as applicable' will also be prim.a facie construed as di­ 
rectory: Tf.n-!Ok Singh v. Municipal Corpn. of Amritsar, (1986) 4 •SCC 27 : AIR 
1986 SC 1957; Direct Recruit Class ll Engg. (Jfficers' Asson F. s1:.11e (~f"Malwrash· 
tra, (1990)2 sec 715; AIR 1990 SC 1607. .. 

70. See title 6(c) p. 446. 
71. See title 6(k) p. 519. ' 
72. See title 6(e) p. 449. 

will be defeated by holding the same directory, it will be construed as 
r:nandatory,67 whereas ifby J)oldirig it mandatory serious general inconven­ 
ience will be created to innocent persons without very much hirthering the 
object ofenactrnenr, the.same will be construed as directory.6'', But all this 
does not mean that the language used is to be ignored but only that the 
prirnaj(1cie inference of the intention of the Legislature aris1hg fron, the 

· words used may be displaced by considering the nature of the'. enactment, 
its design and the consequences flowing from alternative cqnstrnctions. 
Thus, the use of the words 'as nearly as may be' in contrast to the words 
'at least' will P. rima facie indicate a dirc~tory requirerneur," negative 

J . 10 c s di . . 11' words a mandatory requirement, may a .irectorv reqmrernent and 
1 7~ • 'shall' a mandatory requirement. /. 

For instance, section 3(f)(7) of the Haryana Apartment Ownership Act, 
1983, defines 'common areas and facilities' to mean inter alia. 'such 
community and commerciaj facilities as may be provided for in the decla 
ration'. The Supreme Court held that the expression 'rna v' used in section 
3(1)(7) clearly indicates that no duty is cast on the coloniser/ Janel owner 
to give an undivided inrei-est in community and con1rncTcial faciJities 
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13.1)LFLtd.v. Manmohan Lowe & Ors., (2014) l~iSCC231, p. 254. ·••· .. •··•·•· 
:-14 .. l.alitaJ(ainol'i v. Government ofUttarPradesl: & Ors., (2014) 2 SCC l,.pp. 59,.(jQ,01, 
75~ Drigraj Kuer (Rani) v. Amar Krishna Norain Singh (Raja), AIR 1960 SCA44; pp, 

. 449, 451 : 1960 (2) SCR 431; L. Hcu:.ari Afol Kuthiafo v. l.TO., Ambi1h7-. C4/1:lf., 
AIR 1961 SC 200, p. 202 : 1961 (1) SCR 81)2; )~r.mwnrilal Agnrwallo v, Staie qf 

· Bilwr, supra, p. 851; Bhikr11j Jaipuriq. __ y. Union r~flndia, AlR J 962 SC 1 U, p. 
119: 1962 (2) SCR 880; Union <.?/India v. TidsiramPatel, (1985) 3 SCC 398,_'p.,ij8~J: 
A..P,<. 1985 SC 1416; (Breach C.rf n .directory pr()vlsion does not entail any invalJQ.ity.) 
RubberHouse v. Excellsior industries Pvt. U.d., A.m.1989 SC 1 i60, p. 1165: (1989)2 
SCC 413; .1?am Deen lifourya v. Srate r.f U.P., (2009) 6 SCC 735 para 43 (I Hl\edition 
of this hook is referred). · ·· · 

76. $ta~e v. NS. Gnaneswaron, (2013) 3 SCC 594, p. 603. . 
7t Woodward v. Sarsom·, (1875) LR 10 CP 733, p. 746: (1874-80) All ER R~p;?62, 

p. 268; Punjab Co-operahve BankLtd. v. CJ.T., Lahore, AIR 1940 PC 230, i). 233; 
Pmtap Singh v. Srikrishna Oupw, AlR 1956 SC 140, p. 141 : 1955 (2) SCRJQW; 
Ba11arasi Das v. Cane Commr. U.P., AJR 1963 SC 1417, p. 1424: 1963 Supr)(2) 

.. SCR 760; I-Jiralal Agarwal v. Rampadarath Singh, AIR 1969 SC 244, p. 253 : 1969 
(I) SCR 328; Ram Autar Singh. Bhcl{lr.>ria v. Ram OopaISi11gh; Arn. 1975 SC,:::q82, 
p. 2189 : (l.976) l SCC 43; Dove Inve.1·tmenr (P.) Ltd. v. Gujarat lndustriql)iryl'stc 

.· ... nienr Corpn., (2006) 2 SCC 619 (para47) :. AUt2006 SC J.454.. . ... 

.,,f.,>: .. ,__._ 
..•. "'I',.,.,,, • 

: , ·. 

exclusively to apartment owners of any particular 'colony, since the:_~,umc 
have to be enjoyed by other apartment owners of the entire compkx/2 On 
the other hand, section 154 of the CrPC, which deals with informaiion in 
cogniiatJ]e offences. and .registraticn ofFlks, uses the word 'shall'. A.2C:Grcl .' - 
ingly, a Constitution Bench of the Supreme Court held that section 154i:)os-­ 
tulates the mandatory registration of the FIR on receipt of information of a 

· cognizable offence. However, if the information given does not dis~fo$;-;,, a 
cognizable offence, a preliminary inquiry may. be ordered, and ifthe )#gilirv 

. discloses commission of.a cognizable offence, the FIR must beregistei:ed.7'1 

'If a provision is mandatory an act done in breach thereof will be h),,1~\lid, 
but if it is directory the act will be valid although the non-compliancemay 
give rise to some other penalty if provided -by the statute. h An ilh1i:;fration 
of.this can be seen in the context of section .154(2) of the CrirninalProce­ 
dure Code, 1973, which provides that a copy of the information (1:.:n~)l~6c­ 
orded under-section 154(1) 'shall-be given forthwith, free of c<)st,t(>tll~ln­ 
formant, The Supreme Court held that in order to declare a provisioi{11i.un­ 
datory, the test to be applied is asto whether.non-compliance with.thepro­ 
vision could render the entire proceedings invalid; and depends on the.intent 
of the Legislature, and that the language used was ·not determinative ofJhis 

· issue. Applying 'this test, the Court reached the inescapable conclusionthat 
the section is merely directory and riot mandatory, as it prescribes ¢'.01y <.1 

. duty to give a copy of the FIR.16 . · ..•.. ·•·•> ;: 
It has often been said that a mandatorv enactment must be L1b(i\1ed or 

.,r ··Jj:"'.JI·l J' ..O:'lo. ·''':·~··J 1 :.1-1 · .-:. :.1 {;''~.f.--(·.._·.p··)f-1·1~ n :j·'.v1~r.:: •i·; ''\.'. f-"11~ •: .-.t~·""'·1~~~-.1- l~··:• .. ·~b-~--~;·~-~---.-~~·-\~··:·: .. ~_-• nuni eu exact ), )Lt ft.,Js \1 !.C...L,l,,. -·: u en •.. ecrory .. ':'1,1._.,,fo.:"" uc, Q. -~')',e,~t,L\l 
· fulfilled substantially. 7-' ·The latter half of this proposition is, Iiowe\leJ.\ t,1ot 

., 
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78. See for example State of UP. v. Manbodhan Loi Shrivastava, A.IR 1957SC912, p. 
917: 1958 SCR 533; Drigraj Kuer (Rani) v. Amur Krishna Narain. Singh (Raja), 
AIR 1960 SC 444, pp. 449, 451 : (!960)2 SCR 431; L Harari Mal Kuthiala v. 
1.T.O., Ambala Canti., Am.1961SC200, p. 202: 1961 (1) SCk 892. See also cas- 

. es in note 68, 'supra. . . 
79. London and Clydeside Estates Ltd. \< Aberdeen District Council, (1979) 3 ./'dl ER 

.. · - 876,p. 882 (HL). . 
.8{). See HAL~BURY's Laws of England, 4th Edition, Volume 44, page 584 (f.n. J ). For 

"example, see Pope v, Clarke, (1953) 2 All ER 704; K. Kamaraja Nadar v. Kunju 
. 'Th;:·i1ar, Am 1958 SC 687, p. 697 (S. 117 RP. Act) : 1959 SCR 583; Chandrika Pro·· 

sad Tripathi v. Shiv Prasad Chonpuria, Am 1959 SC 827, p, 831 : 1959 Supp (2) 
SCR 527; Ch Subbarao v. Member, E/ecrion Tribunal, Hyderabad, A.JI<. 1964 SC 
i027, p l03L(pp.ra 14), p. l.033'(para 25) (S. ~ll(3) RP. Act): {1964) 6 SCR, 213; 

· 'RamBuland Sugar. Co. Ltd.iRampur v .. MunicJpol Board. ·R.ampirr, All\.. 1965 SC 
B95, pp. 900, 90J (Section 94(3) :U.P; Mt.inicipi1liries .Act) : {1965) 1SCR970; Vii:ji 

.. Ram Sutaria 1j. Natholol Premji Bhanvadia, :/~JR 1970 SC 765, p. 767 (Article 173 
Ccristitution) : (1969) 2SCR 627; A{ Karurwnidhi v. Fl. V. Handa, AIR.1983 SC558 

.: (1983) 2 SCC473. But see }Jari Vishnu Kamath v. Ahmad Ishaque, Ail~ 1955 SC 
233, p. 245 (last 13 lines of para 26): 1955 (1) SCR 1104; Delhi Administration v. 
Clwndan Shah, AlRJ.969 SC 1108 : 1969 lSCC 787 (It was wrongly held that ifa 
direc~ory provision is not substantially.complied with, thy reslilt<i.nt act is invalid.) . 

81. Stair/ cfifm~wmi:1 v. P.C. Wadhwa, (1987) 2 SCC 602, pp. 611, 612 : AIR 1986 SC 
1201. But see Baikunth Nath Das v. ChirfDistrict Medical Officer Bori]Jada, Am 1992 

. SC .1020 : 1992 (2) SCC 410 (Uncom11rnnicated remarks can be taken into accounr i.n 
. co1tipulso1iJ)1 retiring a ci\1il servant). The case of Bai/amth Nath Das cUstinguished in 
Madcui Mohan Choudhary v. State(~{ Biliar, JT 1998 (1) SC 459: AJR 1999 S~~ 1018: 
(195)9) 3 sec 396 : AIR 1999 SC 1018, ,\,here remarks were not made iI\. nom1al 
course. It bas now·been held that aUremarks·whethcr.adverse or go()d should·be com­ 
mu11icated to· the· emt)loyee wi1hin <1 re(lsm1able tirnc as this requirement flows from 

.. constiliJ1iooal obligation ofJau:ness, non-arbitrarines::; and nati..iraljustice .: f)evi Dutty . 
. Un}01u;fli1diq,.(2008) 8 sec 725 .: AIR ~00& S.C'.2513 .. Seeftirtherfor\his case.te:Xt 

... · (ll)(~ nqt<: }8 ii. 496; Pyi1l:e :111.ohc~H Idil iL Sfdi~ i:>lJ!ir1fkhand, '.(2010) J b Sec 693 pai'as 
.. ·· ... 2LA2:. ,zg .·;·Am:20 l O .SC 3)~3J'il1e d1fae service i:e~(?rd ii~cl1idi1ig tm~0rtunu1tica~ed. 

·· .. · ... ~i1trks cai1 be tak~n into acC:Ot)ilt i114eC.ii;lirig COll)J)U]sqry retirement)' . . . 

.·.quite accurate as even a complete non-compliance of a directory provision 
has been held in manv cases as not affecting the validity of the act done in 

. breach thereof." It has been sugge?tcdthat'·~lirectory requirements foll un­ 
der two heads: (l) those which should be substantially complied with to 

·.make the act valid; (2) those which even if not at all complied with have 
... no effect on rhe act. 79 The correct position appears to be that su bstantial 

; compliance of an .enactment is. insisted, where mandatory and directory 
requirements are lumped together, for in such a case, if mandatory re- 

.. quirernenrs are complied with, it will be prqper to say that the enactment 
h<:s been substantially con}~l,i~d \Vit!1 i1ot\yi~hstandin? the non-compliance 
ot directory requirements. · 1 he point may be, explained by taking -an ex­ 
ample of a set of service .rules which provide that adverse remarks shall be 
communicated to the civil servant concerned ordinarily wi thin . seven 
months.81 The object of communicating the adverse remarks is to .[Sive an 
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lI, 42. For exam­ 
·rosecution for any 
{)f Inspector Gen-- 

1 reads: 'no prose­ 
)Ut the sanction of 
£J Np, 54 Contd,] 

Gove1'nrnent.' 
: 1617 : 1964 (6) 
. 234: Am. 2004 

mpensation which 
:ornplcted year of 

!ng indicating the 
J, or the workman 
· 1:be notice; 

in continuous ser-· 
.1ched by that em·· 

[Footnote No. 54 Contd.] 
the Collector'. Section 89 of the Registration Act has been held to be permissive and 
enabling but section 70 of the Stamp Act has been held to be prohibitory: Dharamdeo 
Rai v.Ram Nagina Rai, AIR 1972 SC 928: 1972 (l.) SCC460. 

55. Edward Raniia Ltd. v. Africw1 Woods Ltd., (l 960) 1 All ER 627, p. 630 (PC), 
56. VlNER'S Abr, Vo1. 15 Tit Negative, A, pl 2, p. 511().. 
57. Pit Bux v. Mohamed Tahar, AIR J 934 PC 23.5, p. 237; GHC Ar!ff v. Ladunatli 

Majumdar, AIR 1931 PC 79, p. 80; Makhan Singh Tarsikka v. State of P1111jab, 
AJR 1952 SC 27 : 1952 CrU 321; N. Varada h'llai v, Leevarattmatnmal, Am 
1919 PC 44, p. 46; Lim Charlie v. Official Receiver, Am 1934 PC 67, p. 68. (The 
property belonging to a person can vest in the State or in some other body only 
by transfer in the mode prescribed by the Transfer of Property Act or under a 
statutory enactment providing for vcsting.) Noorulla Ghazanfarull v. Municipal 
Board, Aligarh, 1995 (l) ,)cale 643, p. 649: AIR. 1995 SC 1058, pp. 1063, 1064: 
1995 Supp (2) SCC 667. See further Syndicate Bank v. Prabha D. Naik, AJR 
2001 SC l.968, p, 1974: (2001) 4 sec 713 (''Affirrnative Stauue introductive of 
a new law do imply a negative"). · 

58. State of U.P. v. Monbodhan fol Srivastava, Am. 1957 SC 912, p. 9l7: 1958 SCR 
533; State of UP. v, Babu Ram Upadhy(l, AIR 1961SC751, p. 765: (1961) 2 SCR 
679; Sainiklr1otors v. State ofRajastlum, AJR 1961SC1480, p. 1485: 0962) 1 SCR 

. 5.17; :Govindlal Clwggpnlal Patel v, .A_griculture P1:odur,:e J\ll(Jrke.t Committee, AIR 
1976 SC263,p. 267 : 1975 (2) SCC 482; quoted with approval 111 Pesara Pushpa­ 
malaReddy v. G. VeerqSwamy, (2011)4SCC306(para28): (2011)3JT210. 

1 v. Laxnti Narain, ' 

v. Union of Indio, 
rent to consult the 

(e) Use of 'shall' or 'shall and may"; 'rnust' and 'shonkP 

The use of word 'shall' raises a presumption that the particular provi­ 
sion is impcrative.:'8 For instance, rule 57(2) of Schedule II to the Income-­ 
tax Act, 1961, provides that the full amount of purchase money payable 

stive words for 
may also be so j 

limiting as to imply a negative. In an appeal from West Africa, the Privy 
Council approved of a passage from the.judgmentof the President of West 
African Court of Appeal (Sm HENLEY Cm.JS.SEY) in which referring to the 
relevant sections of the Ordinance in question, the President stated: "It is 
true that there are n.o negative words in the section referred to but the af­ 
firmative words are absolute, explicit, and peremptory; and when you find 
in an Ordinance only one particular mode of effecting the object, one train 
of formalities to be observed, the regulative provisions which the section 
prescribes, 'are essential and imperative.r'" The rule stated by VINEP. is to 

· the same effect: "Every statute limiting anything to be in 01w form, al}-: 
hough it be spoken in the affirmative, yet it includes in itself a negative."·'6 

As an example of an Indian statute of this description, the provisions of 
sections 54, 59, 107 and 123 of the 'Transfer of Property Act, 1882, pre-­ 
scribing modes of transfer by sale, mortgage, lease or gift may be men­ 
tioned. 'The formalities prescribed by these provisions for effecting a trans­ 
fer ofthe nature mentioned in them. are 1n:mdr\t.~)ry and the language used 
although affirmative clearly · a negative." 

g to solenrniza­ 
en construed as 
not provide fo1; 

cctions shall be 
ich would bave' 
sr to have ou 1-' 
conclusion that 
esting example, 
furnished in the. 
ct, 1947,wliere' 
although coJI1.: . . 

; same negative 
de that the rule., 
er rule subordi 
by the particu 
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59.·- C.N Paramsivam & Anr. v.--SrmrisePlaz.a_& Ors., (2013) 9. sec 460, pp. 472 to 474. 
60" Ctiioro Controls .India. f:'vt. Ltd. v. Severn Trent \Vater Purification Inc. & Ors., 

(2013) J SCC64l, pp. 708,718. -_ _ e 

61. Bwjorc:andBhawaniPersha.dv. Bhagona, JLR 10 Cal 557, PJi 561, 562: n 1IA 7 
(PC); 'ShewBux 'Mohata.v. TulsimanjariDasi, A.ill.1961 SC J453, pp. 1454, 

01455 

: .: W62 {1) SCR64J (Order 45, Rule 1, CPC); Bj,1·hwanQth Khemka v, Emperor, 
.Arn.1945 FC 67 (Sectio11256, Government .of.India Act, - 1935); State of U.P. v. 
/vf.aribodlwnLal Srivast{lva,§upra (Artide320(3)(c),_.C<mstitl.ltion); Drigraj Kuer v. 
A/ndrKrishnaNarayan Singh, AlR 1960 SC 444_:1960._(2)SCR 43l_(Secti0il 56, 
HP. Court of Wards Act,191?.); L. 1)1,iz,ari Mal Kuthialav. ITO, .Ambata Cantt., 
AIR 1961SC200 ;J96J (l)SCR 892 (Section 5(5), Patiala Income-tax Act, 2001); 
Sainik Motors.v. Staie ofRaja.srhw1, ;\ll'\.1961 SC 1480 (l\ule 8 ofRajasthan Pas-· 
senger and Goods TaxalionRules); Banarsi Das 11._ Cane Commr., U.P., AIR 1963 
SCl417 : 1963 Supp (2) SCR 760{SectionJS(2) l).P.S11gar Factories Control 
Act,1938); KVenkararcmiiahv. Seetharmno]\e{idy, AlRJ963SC 1526: (1964) 2 
$CR35, (Oi·der 41, Rule 27, CPC); Raza Buland Sugar Co. Ltd. v. iWunicipr.il 
Board, Ram;jur, AIR 1965 $C895: (1965} 1 SCR 20 (Section 94(3), U.P. Munici-­ 
pi1lities Act, 1916); K Narasilnhiahv, SingrlGowda, ATRJ966SC 330: 1964 (7) 
SCR618(Section 27(3) of the Mysore.--Town Mu11icipalities Act, 1951, requiril1g 
thatthree cleardays' notice sl}aU pe given was co11strued.IiaVing regard to the con .. 
texrancl•sectio11 36.-as directory);State of M,P .. v .. __ Az,a{l Bharat FinQne,e Co., 
AIR J9o7SC276 :_l966S~pp.SCR.473{SecticinlLofthe Qpium'f\ct, 1955 as 

,', "menciedin,.,-MJ?.-.~1~i11g langt1age•_-'slytll ]J~ coii,fist:.ated' C{)I)Stilled _-as, pem:lissive); 
-. -- - -_ KrislinaJ(umarMe4irattqy.J~luJ[cJian.4))gQ,1'Wa.la; .AJR1977 SC 984, pp. 986, _987 

- : {1977) ,2 S(]C 5.-(Rul~ ?CV ofth.e Mineral Copcessio11Rules, __ 1960); Oa,hesh -- - - - - - - - --- - -- -- - [Foot11oteNoi6l<Co11td.] 

'shall' be paid by the 'purchaser Jo the Tax Recovery Officer on orbefore 
the fifteenth day from the date- of sale ofproperty. The S,UP{eme Court 1:e-­ 
lied 01! the word 'shall' as well as earlier decisions of the _Court on pari 

- materia provisions in Order XXI of the CPC, tc~ hold that making of the 
deposit by the intending purchaser is mandatory." Similarly, section 45 of 
rheArbitration.and Conciliation Act, 1996, provides that.a judicial authori­ 
ty, when seized of an action in a matter.in respect of which the parties have 
made an agreement referred to in section 44, 'shall, at the request of one 
oftheparties orany person_ claiming rhrough .or _1mclcr .him, refer the _par­ 
tiesto arhitration, unlessit.finds that-the said agreernent is null and void, 
igpperp.tiye or - in9.apable. of being performed'. The _ Supreme Court held 
that.tlwJangl1age of section 45 of the Act suggests that unless the Court 
finds that an agreement is nun and-void, inoperative <in~'! incapable of be­ 

- ing_perf~rmed, it is obligatory upon the Court.to make.a reference .to arbi- 
tranon. - - - 

-- -• However, thisprimafocieinference .. about.the provision being irnpera­ 
Jivemr1y be tebuttpd ', hy_ .• bthet considerations .such as object and scope of 

- the __ -_ .• enacrmeat ._ and __ the: _·_--co11s.eque.t1ct>s -_ TJ.0wing ·_.trnn1 ·•-such· construction. 
Them are numerous .cases \Yhere. the word_' shall' has; therefore, been con­ 
strued as merely directory. 6l The word 'shall', observesI--ITDAYATULLAH, - J., 
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· '.'isqrclinarily rnandatq~y but it is sometimes not so interpreted ifthr;; con­ 
t9xt or{hei1l.te11ii(m othei'\vise del'nm1ds";92 and points oui S'(Jl3H;\RAO, J.: 
"W1iei1 · t1 · statute i.rnes· the word 'shall\ pritna fae.ie Jt i~: mandatory, . 
but the court mav ascertain the real ii1tention of.the Lt~fdsJature bv care­ 
ft!lly anenciiJ1g ;to, the \\·;hoic sc()pe :or the statute",t3 rfl~is pr.inciplc 
\\ias usid 'in the. interpretation of section 202'of the Ct.PC, which providt~s 
H1i1t thejVIi~gistrate 'sh[ill', in a c:ase ·\:vhere the .accused :is re.siding at a 

451 llfandatory and Directory Provisions Syn 6] I 
I 

I 

. "',:...,··. 

[Footn()t~';No~ 61 C9nt<l.j -. . , . · · ·, 
· · Prd..s'c1dSh{ih..lC(:,1'ari 1.;.' LakshniiNarayan Gupta, ',(J985)3:SC(~5} ,: /\JR 1985 SC 

' 964; (The.wo1'ds i!shall order' .the defencetobe Hnicl<offir\ s~~cl.iQ)) .: J. l-A ofthe.Bi­ 
.: 'h<1i<l3ui.J.di11gs (Lease ·Re11t and J~vic;tioJJ. C'.QJ?(rQl) Act, )~i:17 \.Vf.:re construed. as di­ 

· • ... rec:tory.).fq1Y.ulisq]lri1~1ersy: UnionTo:nfol)• ofplian.digprh, AlRJ988 SC.·354, p. 
358 : .( 1988)'1 sec 440 (B11h~ $(3) :ort\1e RuJes·~:it;idt: under-the Capital ofPunjab 
Act, 1952); Ammr1lD1cmdra Dutt v. JI A.ddl.Dist.Judge, AD11989 SC ~~55 : (1939) 
I SC:C l(copsti:1K~tion{)fRi.11e 18(1) t)fth\;lJ.P.Urb<}nl:luiJdin}s~ Ruje.s, 1972: Words 
'shall accept :the. finding' in earlkrprpc.eedings under the rep~alc;p)\c,t. 'as cone) usi w' 

.. in prpc~i~tjipg:; under .the new Act were. consuued as din(ctory '.shi.tll' was regd. as 
· 'fnaY'); )?tdJberJf ouse i1. [ixdel/.siqi~ Ne¢d;leJn.du~tdds f'vtoMd:;:/~JI;;..198? SC.116.0 ; 

· ·',.(I98.~) 1,SCC41$..(RµlGA(q)9fH?-r~<Jl1aJ~rb~nll~)('.s.;J97Q)! ~?l1P?!<1Qw1i(lraphaiv. 
·•.Pa,s'i1J:!ali. Nr1th A11rld.wi1 A\1?.·.2()Q:t<S.C ·. l 2,52 :{~902)'3 seq 91/, •(\)/prd 's)laH',·lP,·i;ec·· 

• .. · ... ·.· ... · •;;i.i~'.iiJG~~1i?f~}jt~8\i;#;v~~0~sI~)·~t~1~1)~~i1~?;1·1;?:;¥1l1fl*~~1!J1~ti(de~~)-1,I~'l!:ci.·rl~i1~:gsT~ 
·. · :: AJl\ 2.00JS('.:'4b03.(useot·,'sh(lll' 1,na>proG-~dµrg);p1:py1;;1g1.1 mlJt).'.O,t:Qt)Stp.ie.d (lS{h-· 

i·cc:tory ifthereby i10 prt;judice is caused); U.P. Stare Electhl:iiyB1?1.frdv, :Shiv Mdh'r:m 
. Singh, (2004). S SGC.402 .: A(R 20()4 SC5009 {sectiqn 4( 4)oftbe.•1\ppre~1ti.ce }1:ct, 

.. 196) ,rr;qpirir)g · hconu:act of <\i:>PJ(:.i.)ticesh.ip (;O be .sent.·.to ~pp,r~i1tic(:$}1ip .advi.sor for 
· :regisfratitJn is 'helCl io•'be di.!ector)'ai\o anaj?pi.·entjce Jli1der:rhe. /wt, deefored .to be: a 

ti;a.ipey a.nd. lJOt a wor]~rnan und~r sectio1~<J8, 'doe:~ not :j)CCQl!)({ a WQt)011(J}1 llpder tbe 
. lndus1riiil Disputes Act, 1947 e\ie\1 thoxigl1 his contract is 11qt$e11tfor regi~iratipn and 

·111e··aefi..i)iti011 of\vol:k111an~ l111de[theJD Ac.t includGf?.:lln #ppre.ntice): See al$o.Jndo 
· {7hiii(ISieamljmii(.iati1)nCp.v.JagjirSi11gh, AIR.:.1Q6'1.SQ1l40,p .. Jl51:·(1964)6 

· SCR 59'-1 'f sbil11 hr~ lfahle'to coi)Iiscation 'Jield nian·d~1tcny;~y a constitu.tion .bench) 
·, JolloVt'e.d:in .5'rate ()f KtJma{.qka ,v. SLi.i·eenf{ui1ufr ;S'hetiy, AJ1t2.002 SC 1~48, p .. 1;25 l : 

· (2002) 3 .$.C:C 42/) (··~haifbe 1Jiible.t6 co11fiscatioh'. hdd mandatory) and Chern Ta­ 
. png .Sh(1ng ii, (ommw1der S.[J. }3aijal/AfR: .1Q88 SC 603 .: .J988 (1) sq: 507 

. (wqrcls .'sbal) als\) 1.1e l.ial)lcto coi1fi$caiioi1'.. co11striii;d <i.s rnandatory). C<>mpare · 
,')1aie ·o.f'/Vf..P ... v.Azr.id[Jhcj:rm F)mli-1ce :Co.;· supra, \yhere .. sirnllar words were.con, 

. )tru~d. as.pei.:rn.issive,).mtM filifca$ethe co11stitution be11ch de'cisioh in Indo China . 
· ·:)l/~vig(1tionCo. ·case was ri\)t noticed. · · ·. · · · 

, 6Z • .Sainik},lf()tors v. Swte ofRaja,qhari., AIR J96lSC 1480, p, 1485 : 1962 (l.) SCR .· •.. ' :Sil} ' . < < ·. • . . . .: . . . . ·. . .· . . . 
.. '63;\S't{Jf:i: ofU.P. y, Bab1~ Rmn, A.JR ).961 SC 751, p.•7(5~.:.(1961) + SCR 6.79, Go- 

.. · ·· .yinHl«i¢hasganlr,i1Pqtel \i, Ag/icdliure'J>foi.h/c.e Mqi}cet:Grimmittei;.., AX}\.·1~76 SC · 
··•203:; p.?97': 1975 {2) ·SC~4$}; Mohaii;SiJ1.ghv,Jmerno(iiJ11<-1lAirPort,A.11fhpJ'ifY,··.· .. · ·• .. 
'.,19'Q{j(8)Sc1~)¢ '.2.5J, 11, 2,§Q : 1996:'(10): J1\3l,1.•:•.(J.9_87);p .• {)(;C J.32. Se.e j'urtlrn1' , ·.· .. · .· 

··•·'}i~t~l~~llf 1~f 11~it(i\i~ilit!f~~~~~W?! .. 

561, 562: 1l IA 7 
), pp. 1454, l.455 
.emka v. Emperor,· 
); State !{/' U,P. v, 
1); Drigraj Ki1er v. 
<. 431 (Section 56, 
0, Ambala Cantt., 
ne-tax Act, 2001); 
ofRajasthan Pas­ 

·.; 'U.·1?., AIR 1963 
Factories Control 
c 1526; (1964) 2 

.Ltd. v. J11u11ic1jJal 
10), UP. Munici­ 
SC 330 : 19(54 .(7) 
:1:, 1951, 'requiring 
regard to. the. con­ 
'ar. Finance Co .. 

.. [:f~s~~~~ft~fj~~)~ 
··9.84,··.·pp. 986, 987 
s, 19{50); Danesh 
Je N()i§t.Qonta.j 

60, PP: 472to474. 
'uion Inc. & .Ors., 

1 being. impera­ 
c t and SC\)Pe of 
h construction. 
{Qrq, been con .. 
)1WAJlJLLAH, J., 

cer on or before 
preme Courtre­ 

. t; Court on .pari 
t making ofthe 
ly, section 45 of 
judicial authori­ 
.the parties have 
; request of one 
n, refer the JXlr·­ 
s null and void, 
m1e Court held 
mless the Court 
ncapable of.be­ 
ference to arbi- , . 
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64. V(jayl)lwn1ika & Ors. v. Najima Mamtq; & :ors., (2014) 14 SCC 638 . 
. 65; Hdri Vishnu Kamath v. Ahmad.}shaque, AIR 1955 SC 233, 245 : 

l?.wn 1975 

place beyond the area in which be exercises his jurisdiction, po$t,pone the 
.issue of.process againstthe-accused, antl•eithei;'inquire into the case hii)1- 
self or direct an .investigationtc be made by ~1 police officer or by sud1 
other person as he thinks fib f()r the purpose .of deciding ·wJw.th~r ox riot 
there is.· sufficie11tgn;hilld. for pr<),~eedii:1g: The Snp~erne. Court 11.eld tha t 
th~ word· 'shall' is 01'i:linarily1na'iidatory. but sometimes, taking .into ac .. 

·cotint·tl-i.e contextortheintention, it can '; be helc1. to be.direi:;torv. .Howev .. 
er, on](;oldng atrhe i;1ten(iqn of thcl~egislature, th~ Courtfou1;~j t!I<;t the 

·prqvisi6i1 'is aimed ·;,it prev.ei11.i11ts ,i11.11c)ce1ltp~rso!1.sJ\·px11 ;~eing ,l1,~ras0e.d 
· 'hy unsdµJ)ul6us·.·1)et8oris rn.~1cing•fa1$~· ·c:onlplaints, arid ih~re.fo1·e.the.in­ 

qliiry·. pr. iny~svgati~11 ppnt?1YlP~.ate6~ l?Y t!1eprovisjpn :b~f()rG; issuipg. 
s1~mmons was 'held to be mandatory . 

. • Jf differen! provisions are connected with the same: word 'shall', and 1f 
wii;l1xes1)ect·to .. some.of.them .• the intention of the Legislature is dear that 
the. word .. 'shall' Inrelation.to them.mustbe.given an obligatory oradircc­ 
l .. orv :.,1 .. e· ;,,1~ no- .: t rr1·1~1·l·1·1c:11· c"' te +i., ·oi1·· \:v: tl·1 ... : •. s·'11e'c! to n1:1·1,., r. ·:1·'i;·(1\°i'ts~id1·~(.; .. ,:;·1 ~ o ·. ·1· .. , . . . . 1,. ~.(-". .•. , .. ,, .l, '·· f · ..• l .. •t,1.l. .. u., J. .· 1 C.. . ·.•. , '-'.!. ·.;··' .. ·•. '· L .a: ,_,\,, .l .. tlC 

sai\1c coristr~ction shopJd .. bC, placecL6:i Jf the V/C)H1 'shah' ]i[iS, beep SU,tJS.ti·­ 
l\ifed ro.V1he.Wdrd '.l]i:ay' by:i\n an1eiidrri:ent•·it. '01i}l be.·a,1e:ry strorif.i i.ndica·· 
tihi1·1haf·i1se of.·'sh11U'···nu1fr.es•.··the.: provisio11 :iillperative. (.(, ··.S.inulcti· •.. will ... be 
t.he;•Dosition when. the Bill as J11trocluced .1.faed .the \VOXd '-nui.y ~ andithe Par­ 
li~ihie11t'-.si1frs thnted 1hc \\/{;1·d ; sh:i}.1 ; ' J i1 }: ts J} l ~1u~ \\.:1111 c J?i1~ s\rir~ th~ 1;~ (1'7 

The 11se of word 'rnay' at one ph1ce and '·slrnlr'' .at anotheJ~· pJi.1ce inthesa.me 
Se~~tion nrny :;tnipgthen t]~e. ii~.fl?renc.e that th.e.se \\1ords · .. h ~Ve hG~ll. USSSh/11 Jbeir 

. pr:u.110ry: s~nse:and• that.• sha)J ·. should b<~ cons.trued.·.·· as· rnand~1tory/ .· · 1NJ1en 
thc'.¢xpressioris·:'.tshaU' .. ancJ.•>r~ay'. ;iii'e·delfoed ii\ 'the /\2t (foi: e,xax)it)le 'sh1.ill 

· Subsidiary Rules 

•. , .. ,.,y.,- 

TCh~p5 452 

26

www.vadaprativada.in

www.vadaprativada.in



.. -.· 

69. M. Narsinga Rao v. State of Andhra Pradesh, AIR 2001SC318, p. 322: (2001) 1 
SCC 691 : 2001 CrLJ 515 (meaning of these expressions as defined in section 4 of 
the Evidence Act applied also for construction of section 20 of the PC Act, 1988). 

70. A.G. v. Lock, (1744) 26 ER 897, 898; Queen v. Allooparao, (1847) 3 NITA 488, 
p. 492; Davies v. Evans, (1882) 9 QBD 238, p. 243. 

71. Queen·v.. Allooparao, supra, p. 492. 
' 72. Chapman v. Milvain, (1850) 19 LJEx 228: (1850) 155 ER 27, p. 28 (PARKEB.). 

73. Labour Commr., M.P. v. Burhanpur Tapti Mill, AIR 1964 SC 1687, p. 1689 : 
(1964) 7 SCR 484; Jamatraj v. State of Maharashtra, AIR 1968 SC 178, p. 181: 
1967 (3) SCR 415; T.R. Sharma v. Prithipal Singh, AIR 1976 SC 367, p. 370 : 
1976 SCC (L&S) 1 : (1976) 1 SCC 226. For construction of word 'May' see title 
6(k) "May; 'It shall be lawful'; 'shall have power:". 

74. Ganesh Prasad Shah Kesari v. Lakshmi Narayan Gupta, (1985) 3 SCC 53, p. 59 : 
AIR 1985 SC 964. 

75. Lachmi Narain v. Union of India, AIR 1976 SC 714, p. 726: 1976 SCC (Tax) 213. 
76. Juthika Bhattacharya ( Smt.) v. State of Madhya Pradesh, AIR 1976 SC 2534, 

p. 2536: 1976 sec (L&S) 561 : (1976) 4 sec 96. 

" 

(f) Considerations of general inconvenience in statutes imposing pub- 
lic duty; provisions as to time; provisions for consultation 

Where a statute imposes a public duty and lays down the manner in 
: which and the time within which the duty shall be performed, injustice or 

presume' and 'may presume' in section 4 of the Evidence Act, 1872) the ex­ 
pressions have to be given the meaning as defined.69' · · · 

The wo~ds c'sh~ll and may' are construed i~p~ratively.70 As pointed 
out by LORD BROUGHAM: "If the words are it 'shall and may' be so and 
so done, by such and such officer and body then the word 'may' is held 
in all soundness of construction to confer, a power but the word 'shall' is 
held to make that' power, or the exercise of that power compulsoryv" 
Similarly, the words 'shall and lawfully may', are in their ordinary im­ 
port obligatory." The use of the word 'shall' with respect to one matter 
and use of word 'may' with respect to another matter in the same section 
of a statute, will normally lead to the conclusion that the word 'shall' im­ 
poses an obligation, whereas the word 'may' confers a discretionary 

· power.73 But that by itself is not decisive and the court may having regard 
· to the context and consequences come to the conclusion that the part us- 

ing 'shall' is directory.74 · 

The use of the word 'must' in place of 'shall' will itself be sufficient to 
hold the provision to be mandatory and it will not be necessary to pursue 

' the enquiry any further." The use of the word 'should' instead of 'must' 
may not justify the inference that the provision is directory if the context 

l h . 76 . s tows ot erwise. · 
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pp. 2787,2788 
114: AIR 1999 

SC 136; Ven- 
172 : AIR 1966 

SCL State -l:~an.k Patiala ._v, -S.}(. _19~:~6 1669-)~_pp, L683:_ 1.68_1.i I 996 
(3) SCC 36'1;. P.D. Agrawal ;;. Staie . . . . ·. q{ India, (2006) 8 SCC 776 (para 39).: 
AJJ~ 2()06 SC 2.064; Hnryana F'hu:mciol Corporation v. Kailas): .Chandra Aln1jo, 
(2008) 9 SCC 31 paras 44, 45 : (2008) 8 JT 70 (Departrneutal enquiry-Nori-supply 
of.inquiry reportdoes .notmake .rhe acrion.taken i._nyaEd .-t1p!f:.0;;_ .. :the-i"e Isfinding of 
prejudice). See .fnrtJwr l/non .. o]. India v. M11srqfi1. & Nojihai Trading Co.. Tr· 1998 
(5) SC 16, pp. 36, 37 ; AIR 1998 SC 2526 : · 1993 (6) :-;cc 79; State of UP. v. 
Harendra Arorn, AIR 2001 SC 2319 : (200 J) 6 SCC 392 (non~fun1ishing of en .. 
quiry report under Rule 55A of the Civil Services (Classific~ltion Control and Ap 
peill)Rules,·1930);0riental Insurance Co. Ltd. v .. S. Bnlkrishium,·AIR2001 SC 
2400 .: (2003} l J SCC734 (non-supply .: of enquiry report); Canara Bank ». Debasis 
Dos, ... (2003). 4 SC 557, p. 578. :. A1R.200JSC ·1041;S1merdMaha1'[1ditrav . Jalgaon 
Mr.micipa! Council, supra, pp. 1678, 1679: 'Commissioner of Income Tax Chm1digarh v. 
Pearl Mech E11g, and Foundry W(>ik1·, (2004) 4 SCC597: AIR 2001J.SC;234.S. (In a 
proceeding for a acquisition ofprop~rty under section 269 1961, 
the acquisition does not become invalid ifnotice to the. owner is 
tion of the notice in the Official Gazette and not after itfor it · 

sc ]509, p. 
Ganesh 'Santa 

~r~---·~, 
··~- ',,..~.,..~ 

' . '50 . ~ ' ' ··. ~ c ' • order may be declared invalid. Even mcases ot no notice or ·no hearing', 
the .superior courts may iii exercise of their discretion decline to interfere 
by judicial review (under .Article 32 or 226 as the case may be) where on ~ .. - . 
admitted or undisputed facts the view taken by the impugned order is the 
only possible view and it would be futile to issue any writ to compel ol~~ 
servance of naturaljustice," This is called the useless f01mality theory.)2 

Forex<imple, when the petitioner was appointed even though he was not 
qualified on the cut off date '(last date for receipt of applications) .and was 
ineligible to be considered· for appointment, cancellation of his appoint .. 
ment without hearing him was not interfered with as it would have been a 
futile. cxcrcise.53 Sy1;ipathy for the petitioner ashe became qualified before 

·( . , 
h'3: 

[Chap 5 Subsidiary Rules 512 
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54, Ibid, im;iJ3 pages 68-70. 
55. See text and note 13, p. 442. 
56.Statt:.of U.P. v. Renusagar Pmi;er Co., AIR1988SC 1737,p. 1763 : (1.988) 4 sec 

.59; Shri Sita ram SNgar Co. Ltd. v. U!iion qffodia, AIR 1990 SC 1277, p. 1297 : 
(199Q) 3 SCC223; H'est Bengal Electhdty Reg1-1latmy Co111mission v. C.E.S.C. 
Ltd,, 'AIR 2002 SC 3588, p. 3600 : (2002) 8 sec 715, See further Boddington 1i. 
British Transport Police, (1998) 2 AJIER2Q3, pp. 218, 219 (HL), · 

57 .. _Ibid. For judicial review. of Act passed PY J)arliarnent. or State Legislature, sec pp. 
591 · $01,po,st. · · · · · .. ·.. ·.•· · . . · .. ·. · . · .. 

58. T VenkqtaReddy v. Stqte {~{A.P.,{19.85)'3SCC198, pp. 211, 212: AJR 1985 SC 
724;'1( Nagnr4jv. State ?~fAndhraPradesh, (1985) 1 SC(; 523, i)p. 548, 549 : AIR 
198$ SC §51; Gurude.vc!attq VKSSMaJ)iadity. State. <).fMa.ha/,qshtra, AJR 2001 SC 

•.. ·. 1980,.p. 1987' (2001)4?(X~5}4. . ·. > .. ·.···•··. > > .· 59 •. ·1), C.'WadJiwa([)_(;)v. State. ofBihar,U987) 1 SCC 378.: A)R1987SCS79. Sec fur~ 
· tbcrKrislmaKwn.ar'Singhv. Simeqf11ihal:;JT1998.(4!SC:58 : _1998 (5) .sec 643. 

--------·-----·--·-----···-- 

the date of interview was held to be not a food ground even for interfer- 
ence under Article 142 of the Constitution." · . 

(b) Subordinate legislation=sr: power conferred to make subordinate 
legislation must be exercised in conformity with the express and .implied 
limitations contained in the empowering statute. It has been said .that the 
limitations which apply to the exercise of administrative or quas£.judicia1 
power conferred by (1 .statute,55 except the re~uirement of natural -justice, 
also apply to the exercise oflegislative power, 5' So the exercise of a Icgisla­ 
rive power derived from a statute canbe assailed on the groundsthat it is in 
conflict with the-Constitution orthe govemingstatnte; .thar.there has been non­ 
consideration ofessential facts; and that it is manifestly mbitrary.57 A detailed 
discussion· of various aspects ofjudicialreview .of .delcgatcd legislation occurs 
in Chapter 12. · 

(c) Ordinances and orders under the Constitution=rr: power to make 
law by Ordinance under the Constitution must, however, be distinguished 
from a statutory power Lo make subordinate legislation. Unlike the exer- 
cise ofa statutory power, an Ordinance made by President under Ani 
cleJ.23 or.by the Governor under Article213 oftheConstitution cannot be 
questioned on the ground of non-application of rnincl or mala fides er on 
the ground tha~ ,the prevailing circumstances did not warrant the issue of 

, the Otdiiiar~ce._,8 H11t the Ordinqnce .n1aking power cannot be used to cir­ 
.·. c17n1vent the ~:,,egislat~re by r(;pmnw.lg;ating ~n Qrdinanc,~ vmc <':ncl again, 

. , after the Legislature is prorogued, ina .routme manner: .Interference by 
. the court in that event is rllusrrarive ofthe general principle, .tharrhefunc­ 
tion of construing the provisions ofthe .Constitution and rhelaws and con­ 
sequently.the functionof determining whether the act of a constitutional or 

'statutory functionary falls within the limits of the power entrusted to it or 
is vitiated by an erroneous application: of the ambit of the power arc 

513 Mandatory and Directory Provisions Syn 6] 

: (2007) 6 

nipur v. Y. 

2787,2788 
AIR 1999 
136; Ven­ 
Al1~ 1966 

'i84 : 1996 
(para 39) : 
dra Afn(ja, 
Jon-supply 
finding of 

1., rr 1998 
of UP. v. 

ring of en­ 
'.Jl and Ap­ 
( 2001 SC 
v. Dd)asLi· 
v Jalgaon 

'.mdigarh v. 
2345, (In a 
Act, 1961, 

>re publica­ 
udicc); Un­ 
)96) 4 sec 
'rur v. Stare 
/ays neces­ 
l06) 3 sec 
.mentis re- 
1, (2006) 8 
: 'individual 
cnt); 11. V. 
· 10,20 and 
during en- 

hearing", 
interfere 

where on 
Ier is the 
mpel ob- 

- !.'\ ~~ 

theory." 
. was not 
and was 
appoint- 

1e been a 
sd before 
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' j 

I 
I 
I 

I 

! . I 

·()(). Keiim: Singh v. Union of India, AIR 1989 SC 653, p. 659 : 1989 (l)'SCC 204. 
61.]bir.l; Mani Ram v. Union 'oj'.lndia, (1981) l SCC 107 para 31 sn\.) .. para (8'.£1): All< 

.. · .. .l ?80 SC 2147 (The .power.ofrernission by President: or Governor 'is to be exercised 
· -. 011 the advice ofthe appropriate Government which is binding. Scope .0Lil1terfor- 

ence bycourtlirriited but interference will be .made if it is exercised on 'wholly ir­ 
relevant, irrational, discriminatory or mala fide' considerations); Maru. Rah1 's case 
is also referred in· C.A Pious v. Sra1.e of Kera/a, (2007) 8 SC.C 3L See·,further 
Reckley v. Minister of Public Safety and Immigration, (19!)6) 1 All ER 562 (PC) 
(Exercise of prerogative ofrnercy under section 92 of tbe Constitution pf..Bru1arnas 

.js not open to judicial revie\v); De Freitas v: Benny, (1976) 1 AC 239, p. 247 (PC) 
·(similar view 'Under the constitution. of Trinidad and Tobago. As pitbpy put by 

. LORJ~ Drr·LOCK: "M~rcy .is :not the subject of legal rights. lt begins Wher.e. legal 
· > dghts. end."): Fot c;riticism, see .CHRlSTOPHER GOT.BER, "Reckley (No .. 2)'and the 

Prerogative of MercY: Act of grace or constitutional safeguard", ·1997 I\foded1 Law 
Review 572.. · · 

. 6.2 .. Epuni Sudhakar v. Govt. of/l..P., (2006) 8 sec 161 (para 34): AIR. 2006 SCJ385 
. . and Nq.i'.aym1D11tt v. State qfPunjab, (2011) 4 SCC 353 (para 28). . ..... 
.. ·63.Swm·anSingh v .. $tate ofU.P., JT 1998 (2)SC 452: AIR 1998 SC2026: {1998) 

··· ... :4.SCC 75.SeefurJher Siate (Govt. of NCT) v. Preem Rai, (2003) 7 SCC.l2l: 
2003 sec (c;rD 158.6 (courthas no power to cmrilnilte semei1ceunct~r section 
433(c) CrPC.. Difference. between cm.nh1utation, Pai·don, Jlernission, A~nhGsity. 
Artie.ks 72:. .. an(lJ('iJ .. ~lsq c.on.sioered). :InRni1ideo'Cha1ih{,1i1·£ii@,' RilJ11ii{h\{;:,hai1- 

··.·•· han.·,(l(:.li\1ere<:! qg '.N.QvGrnlJt;i'·.19;<2010 A0L'AJ3 :Al;AM :aild'A:SI'lOK'KUMAR . 

· .... ''.fiit~~f~l~~\t~;E~te~~~~~&~~l~i~~~fl~t~~!~~1&J!;~~··. 
· .. ·.••~ers.iar1)1.ot be, ljUGSti,Qi1etj on llW gi'~iui1Cl tlrnt:it gives:11o :re11~011s: Ji.itwac[aj)e" .. 

ceinliet6. 2.QID, ·. .. ·· 

. . . . . . . .,,...,-;----·-::---~~~-·---:-:--·--::- ... - ....... ".'-·---.~ .. ~. -- 

matters falling within the jurisdiction of the court." Thus though the exer­ 
·. cise of power by the President in the matter of grant or refusal of pardon 
"under Article 72 of the Constitution cannot be questioned on merits, it can 
be subjected to judicial review when it is vitiated by self denial on an eno­ 
neous assumption that. he has no power to go into the merits after it has 
beenjudicially concluded by the highest court." The order granting par .. 

-. . don under ·Aiticle 72 or 161 is subject to judicial review on the grounds 
· 'that.order has been passed without application of mind, or the same. suffers 

· · 'fr0111 vice of mala fide or the order has been passed on extraneous (Jr on 
wholly irrelevant consideration or that the order suffers from arbitrari- 
11.ess.6'- Similarly an orderof remission of life sentence passed by the Gov­ 
ernor under Article 161, when certain vital facts about the prisoner, who 
was an MIA, were notdisclosed can be quashed by the High Court in judi- 

. ,···l -.,.,·.,,\./· d - l t' cle '2')'- 6-' (' ,··~•-'",. ' . frelizi: ··, · te · · ·1··: '·~1 .cia IC\.1eA un, er Ar ic c. .zn. .onsioeranons u1_e1010L., case or.pouticat 
• loyalty are irrelevant in exercising the power of remission. Therefore; remis­ 
sion .granted of about seven years unexpired sentence under Article 161 es- 
-e11t1· ally ()11 j·J1"' .,...1."llI~(-l •·J1<>f· the C'011V:tCt· was .. zood cc ngress worker '""r· .. s . ." ,: .. U.,, ... - ' , , ,,,_. 1::~ 1 . .j .. t ,l {, Lt.·· , ,, , . ·. V'/(. 1. d O C, J ... :-: ... "':) ·~ <: ...... ~l--,1. ~\!£.1,) 

'S 0 
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64. Epuru Sudhakar v. Govt. of A.P., (2006) 8 SCC 161 (paras 56, 65) : AIR 2006 SC 
. 3385. . 

65. State ofHaryana v. Iagdish, (2010) 4 SC!= 216 para 38 :.AIR io10 SC 1690. 
69. Para 54. . 
67. Narayan Dutt v. State of Punjab, (2011) 4 SCC 353 paras 28; 29, 34 : A1R 2011 SC 

. ' 1216. . . 
68. See pages 794-796, infra. 
69. A.K. Kaul v. Union of India, AIR 1995 SC. 1403, p. 1415 : 1995 (4) SCC 73. See 

further Indian Railway Construction Co. Ltd. v. Ajaykumar, AlR 2003 SC 1843, 
pp. 1818 to 1850: (2003) 4 SCC 579 (Principles of judicial review in a case where 
departmental enquiry was dispensed with under Article 311(2)). 

· 70. B.P. Singha! v. Union of India, (2010) 6 SCC 331 : (2010) 5 JT 640. 
71. Bhim Singh v. Union of India, (2010) 5 SCC 538 : (2010) 5 JT 166. 
72. Ramdas Athawale v. Union of India, (2010) 4 SCC 1 paras 34, 39 : AIR 2010 SC 

1310 [President's address is required only when the House is prorogued and not 
when the House is merely adjourned. (Articles 85, 87, 122). But when it is a case of 
illegality and not merely of irregularly judicial review is not excluded.]. 

··-··--­ - - 

quashed by the· Supreme Court." The powers of President under Article 72 
and of Governor under Article 161 are not restricted by sections 432, 433 
and 433A'of the Code of Criminal Procedure: though the authority has to 
meet the requirements of the rule of law while exercising the .'.: power.65 
If the remission policy at the time of conviction of the accused is made 
liberal as compared to the policy prevalent· at the time when his case is 
taken up for consideration the prisoner is to be given the benefit of the 
more liberal policy." The Governor's order on pardon is open to judicial 
review ·if it has been passed on extraneous or wholly irrelevant considera­ 
tions. He cannot also pronounce on the innocence of the accused.i" The 
principle of limited judicial review has also. been 'applied to exercise of 
powers in certain sensitive areas under the Constitution. Limited judicial 
review has been exercised for examining the validity of a proclamation 
issued by the President under Article 356 of the Constitution.68 Similarly 
satisfaction of the President under clause (c) of second Proviso to Article 
311 (2) of the Constitution, that in the interest of the security of the State it 
is not expedient to hold an enquiry, is also open to limited judicial review 
on the ground of mala fides and also on the ground that it was based on 
wholly extraneous ground.69 President's order removing a Governor under 
Article 156 is also open to limited judicial review. 70 

Welfare schemes passed by Parliament under Article 114 such as 
MPLAD, are valid and do not require separate enactment to make them 
vahd.'71 · · 

Proceedings in Parliament cannot be called into question on the ground 
of irregularity of procedure and the House is not subject to the control of 
the courts in the administration of its internal proceedings." 
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I 
I I 

I ' ; 

i 
I I 

j 

i 
·.I 

·. 73.111.$,M. Shanna v. Srikrishna Sinha, AIR 19.59 SC 395 : 1959 Supp (1) SCR 806; 
In re j{e.~f1av Singh (special Reference No. J of 1964) ATI~ 1965 SC 745. . 

. 74. Raja Rani Pal i1. Hon'bl« Speaker, Lok Sabha, (2007) 3 SCC 181.1 : (2007) 2 JT 1. 
-. Followed in Amarinder Singh v . Special Committee Punjab Vidhan Sabha, (2010) 

6 SCC U3 paras 53, 54, 55, 59 : (2010) 4 JT 350. . 
.: 75 .. See. pages 863-870, post. 

·' 76, JJ( Cd.1·PlmiiMani(facturing Co. (Ramp1.ir) Ltd. v: Emperor, AIR 1947 PC 38. 
77! Major E.<;. Barsay v. 'Staie 4Bmnbay, A11l .1961 SC 17~2, p :1776 : 1962 (2) SCR . 195. ·. . . .·. .. . . . . . . . . . 

------·--·-·~.~-·-----e 

· (i) Manner of expression of exercise of power 

. The powerto make anorder must also be distinguished fromthe man. 
· ·ner\)fi;xpressing an orderwhich mayhave.been prescribed with a view to 
', give the prescribed maimer of expression an evidentiary value. In such a 

case the non .. compliance with the prescribed manner of expression does 
. not invalidate-the order if the.same is proved otherwise to have been valid­ 
Iy made. It is on this principle .!hat section 40 of the 9th ~chedul~;_ to the 

•. Government of IndiaAct, I935,16·i:i.nc1. Article77,17•·and Article 16618 of the 
Constitution have been held to be directory. lf, whilepassing an order in 

.c:xerci0Q ·Of.:1 power, .the source ofthepower is notquoted or a wrong pro­ 
'vision is quoted, it will not invalidate the order, and the exercise of the 

. :Even power of Parliament/State Legislature to punish for its ~<.91}, 
73 1 b 74 ~· l 1· f · · · 1 · · · f. tempt· or to expe a mern er tor oreac 1 o its pnv1 ege is not rnal.aild 

conclusive and is subject to the powe,r of judicial review under ,Articles 
· 32, 136 and 226 of the Constitution. Even a finality clause in a Constitu .. 

tion Amendment Act does not deprive the superior courts of their power 
·of judicial review whichforms part of the basic structure of the Constin, .. 

.. . . 75 . . : . . . . . -. . . . . . . . tion .. · . · · · : . · 
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. 79. /J.t.{lrtkotiah v. Union ofIndia, AJl:Z l()58SC 232, P. 236: 1958 $CR 1052; L. Hazari- 
. · · m(1lf(1phia!a v ... l.TO., Am. 1961.SC.200, fl. 292: (J.9()1). l.SCR 892; Berar Swadeshi 

, \!arwspat.i v. Munic1j.wl Cmii.mijtp~, Shegaon, t\lR J.962-.SC.;•J.20 : (1962) I SCR 596; 
. /)opal Narain v. Staie ojO.P; ;\JR 1~64.SC: 370, p. 3TJ : 0964) 4 SCR 869; Roshan 
Lal Gautham v. State of U.P., AT.R 1965 SC 991, p. 994 : ( 1965) 1 SCR 841, J. K. Steel 
Lfd. v. Unio111.~fl11dia, AIR 1970SC1173, p. 1188; (1969) 2 SCR48l; l'-l.B. Sanja11a 
v. Elphinstone Spinning &·Weaving 1\1ills Co. Lid, Am 1971 SC 2039, p. 2045 : 
(1971) l SCC 337; P. N.adhqkrishna Ni.iidu v. Government <'.(i~mlhra Pradesh, AIR 
1977 SC 854, p. 858 : (1977) l SCC 561; Municipal Corp(.1ra1.ion, Ahmedabad v. 

.·}Jenttirnben Manila!, AUZ,1983 SC 5.37, 539: (1983) 2 S('.C 422; Union of India v. 
'THlsiram.Pntel, (1985) 3 sec 398,. .; Am. }p85 sc 1416; Union('.{ India v. 
{(!/azan Si11gh, A.lR 1992.S'C 1535 : SCC 5$3, pp. 585, 586; State of 
.Kamataka v. Kris/majiSrinivas J(ulkarni, sec 55R, 563; M.T Khan V, 

·State ofA.P., (2004) 2 SCC 273: SC v. Azadi 
·uo'y"",." Al1dolan, AIR 2004 SC 1 46) : 

v. Stme UP., Am. ·268: 
Ltd.y. 

When certain requirements are prescribed by a statute as preliminary to 
the acquisition of a right or benefit conferred by the statute, such prescrip­ 
tions-aremandatory for acquii>i~icmpf the, right qr ,l)en,Giit. .'flips, if it is de­ 
sired to have a partnership }inn registered i1nq,ei~ the Incoine-rax Act, the 
requirements of the Act and the Rules framed under it must be strictly 

(i) Statute ccnferring private rhrhts and benefits ~- ~-. ~-· 

power will be referable to a jurisdiction which confers validity upon it79 
The same principle applies when a subordinate legislation such as a bye-­ 
law which ?l.tho~~l~ within j~1risdiotion is expr~sse.d to be mack unde;: a 
wrong provision. But the principle has no application when the provision 
to which the exercise of power is sought to be referred contains certain condi­ 
tions which are not shown to have; been satisfied.". So ~l penaltyimposed un­ 
der one provision cannot be supported under another provisionwhen no no­ 
tice unsier that provision was issued to the party on whom the penalty is im­ 
posed. ~2 Further, the principle cannot be used to widen the effect of a notifica­ 
tion issued expi:?ssly under one provision so as also tr) relate it under some 
otherprovision.03 Thus an exemption of excise duty by a notification under 
rule 8(1) of the Central Excise. Rules, 1.944 cannot be construed to cover ex­ 
emption from special duty of excise levied under the Finance Act, 1979 .84 
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85:Pt1r'ilcli ·wadilpl,v: c.u: Ndgpi.11<·•A1RJ967 ··sc-448, p. A49.(para ·4) ., (1967) 1 
· .• ·• SGR998; StedBrl>,{.icC.LJli AllrJ958.SQJ15:(1S)l)8)}'.~.ITR·i; SR.M.Seniice v, 

· ··· .. • .. ¢.'tf, }iy(fe/abad;;<\~R:JQ73S.C::1145, .j), )44-8 : ... 1974(3) $CC•l+6. S~e also f>ro- 
&r«ssiv.e.:Fii1P.ncer~'Y· (;9,nuiiissioner qf!Jicome_.rax, J'I:' 1997 m •SC 729 : AIR 1997 sc1b2t:(1.997)3SCC79, ..........•..... ·.·. ··.. ' . •. 

86. XedorNath · Co, Ltd, v. Commercial Ta.:i;O.fficcr,Am:1966 SC12: 1965 
· (3) SCR 626; Premnarain, AIR. 1988 SC 

1775 : 1988 A~i·bestos Ce- 
5sec100; 

: 1997.(l) .Seale 
A.#diJiont.il Conunis­ 
similar case .of:con·­ 
)1, Thmia.Muni'cqJal 

. ~. 
--: •·Y~' 

. ··.complied with· because, by securing registration u11dert~1e Act,Jhe partners 
of the firm obtain .the benefit of lower rates of assessment, and no tax is 

-. dir~qtty charged on the income of the firm. 85 Anet •1.dt~(.lier.clairivng benefit 
'of <J .5u:l.tutcfry e'X.crnptiop .()f cqnces~iqi1tr()in11ayir1eiit of sales tax· on the 

· uround that sales were 111~1de t() 1T;i.dstere:;d dealers orthe Government must 
, .. };r<Jh~ that-the.sales were to . .registered dealers or tl1e.Gqyemment by pro­ 

: ducrion of declarati on_ 1'.orms as. .required b y.the statute; - <-pi,d J~e i.s 1~ot. ~nt~ ... 
. tled:to the exemptionif declaration.fermsare 1;0t.:modu~.ed. · Similarly, if 
· a person wants .. a stage cN,1j<}ge,penuit, it ism~ces,s~ryforJP:m to make an 

a:ppJic~ticm in.thy):narµ1er··a11,d withinthe time .as presp1~J.b~c1 bythe Motor 
Vehicles Act, 1939.87.lf a statute confers a concessionor privilege and pre­ 

·.· .' scribes ii n:1ode Qf i~cgu.iri1urit, the mode -so presc.iibe.d must l~~ adopted as 
· even Mfihiiative wordsin such cases are construed 'imperative: 80 ·The ·princi .. 

·ph~·.ai)plies .. ev~nto.pr~)ccdpr;:1l···stallites•and if a.notiee is._i·eq~ifrGd···to be 
. . st>i·;;(.;1 b6f6re :iistituhnu: an actionth \ r\ro'.,iH)n ·::~ to ]'bt~c<" is oonstruerl ··is .· •·~~~l~~~~t;~Ir}~~Ji~~~r,J:·~:rl)1~~kf f ~liiei~,~wi~l~~f~~;ge~iIT 

··the' statute T;cil1it6s <fifoin Of·. ·1·· certif 0.d copy of oeci'eJ~ cfr order ap··)'~··'tled 

. ~fi~g~~~1~2~~Ws~[~i~~,:~,t~~t~~~~y~y~t~tge;~~~}~'[~~6Wb~f l~6;~ 
:: ::'· - 
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91. Gour Chandra Rout v. Public Prosecutor, AIR 1963 SC 1198: 1963 Supp (2) SCR 
447. For difference between requirement of a complaint in writing by a prescribed 

·officer and sanction, see Electrical Manufacturing Co. v. D.D. Bhargava, AIR 
, 1968 SC 247, pp. 249, 250: 1968 (1) SCR 394. . 
' 92. Mangalore Chemicals & Fertilisers Ltd. v. Deputy Commissioner of Commercial 

Taxes, AIR 1992 SC 152, pp. 157, 158: 1992 (3) ~T 482: 1992 Supp (1) SCC 21. 
93. Madanlal Fakrichand Dudhediya 'v. S. Changdeo Sugar Mills, AIR 1962 SC 

1543, p. 1557 :· 1962 Supp (3) SCR 973; Chinnamar Kathiam v. Ayyavoo, AIR 
1982 sc 137, p. 140: 1982 (1) sec 159. 

94. Ibid. . . 
95. Commissioner of Police v. Gordhandas Bhauji, AIR 1952 SC 16, p. 20: 1952 SCR 

135. ' 
96. Shyamal Ghosh V, Stare of West Bengal, (2012) 7 sec 646;p. 67.4. 
97. State of Kerala & Ors. V, Kandath Distilleries, (2013) 6 sec 573, p. 584. 

' ' 

- ·- 

(k) Enabling words, e.g., 'may', 'it shall be lawful', 'shall have 
power'. Power coupled with duty '. 

Ordinarily, the words "May' and 'It shall be lawful' are not words of 
compulsion. They are enabling words' and they only confercapacity, power 
or authorify and imply discretion.93 "They· are both used in a statute to indi­ 
cate that something may be done which prior to it could not be done". 94 The 
use of words 'Shall have power' also connotes the same idea.95 

For instance, the Supreme Court has.heldthat the use of the word 'may' 
. in the Explanation to section 162 of the CrPC makes it clear that it is not 
every omission or discrepancy that amounts to a material contradiction, 
and that the word 'may' introduces an element of discretion which has to 
be exercised by the court to decide whether it is a case of a contradiction, 
or a material contradiction, which renders the entire evidence of the wit- 

· ness untrustworthy and affects the case of the prosecution materially." 
Similarly, the Supreme Court relied on the fact that section 14 of the Kera­ 
la Abkari Act, 1902, uses the expression 'the Commissioner may', 'with 
the approval of the Government', and that rule 4 of the Kerala Foreign 
Liquor (Compounding, Blending and Bottling) Rules, 1975, also uses the 
expressions 'the Commissioner may', . 'if he is satisfied' .after making such 
enquiries as 'he may consider necessary', and 'licence may be issued', to 
hold that all these expressions confer discretionary powers on· the Com­ 
missioner as well as the State Government, and that the power is· not cou- · 
pled with duty.97 : 

initiation of any criminal proceeding has peen held to be mandatory.91 But 
procedural _provisions, which are merely technical and have no special ob­ 

, ject behind· them may be .held directory if substantive requirements have 
been fulfilled. 92 

i 
I 
I I . 
/'I 
I 
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1. Ajit Singh v. State of Punjab, IT 1999 (9) SC 542, p. 543 : 1999 (7) Scale 395 : 
(1999)'7 sec 209. 

2. Wellington Association v. Kirit Mehta, AIR 2000 SC 1379, p. 1383 ; (2000) 4 SCC 272. 
3. Alcock Ashdown and Company v. Chief Revenue Authority, AIR 1923 PC.· 138, p. 

144; Chief Controlling Revenue Authority v. Maharashtra Sugar Mills Ltd., AIR 
.1950 SC 218, pp. 220, 221 : 1950 S~R 536; Commissioner of Police v. Gordhan­ 
das, supra, p. 21, Bhaiya Punjalal v. Bhagwat Prasad, AlR 1963 SC 120; p. 127 : 
(1963). 5 SCR 312; Ramji Missar v. State of Bihar, AlR 1963 SC 1088, p. 1092, 
1093 : 1963 Supp (2) ScR· 745; State of UP. v. Jogendra Singh, AIR 1963 SC 
1618, p. 1620: 1964 (2) SCR 197; Sardar Govind Rao v. State of Madhya Pradesh, 
AIR 1965 SC 1222 : 1964 SCN 269 : 196.5 MPLJ 566, p. 570 (SC). See further 
Leach. v. The Queen, (2007) 81 ALJR 598, p. 608 (para 38) (The word '!may' is 
sometimes used not to confer a discretion but a power to be exercised upon the sat- 
isfaction of the matters described in the provision). . 

4. Societe De Traction v. Kamani Engineering Co. Ltd., AIR 1964 SC 558, p. 562 : 
196:4 (3) SCR 116. 

S. Official _Liquidator v. D~arti Dhan, AIR 1977 SC 740, p. 744: p9(7) 2 SC\; 166., 
6. Jn re, Nichols v. Baker, '.)9.LJ Ch 661, p. 663. · ·: : 
'· . ·. ·: .. , 

The Legislature may also use other form of words to confer discretion. 
For example, the words 'nothing is this Article shall prevent the State from 
making any provision for the reservation' in favour of backward class of 
citizens as used in -Article 16( 4) of the Constitution have been held to be 
only enabling not imposing any constitutional duty nor conferring any 
fundamental right for reservation. 1 

. • . 

Generally a power conferred on an authority by use of the word 'may' 
to rule on a particular matter does not confer an exclusive jurisdiction and 
take away the jurisdiction of some other authority to decide the same mat­ 
ter. Thus the power conferredby section 16 of the Arbitration and Conelli­ 
ation Act, 1996 on the arbitral tribunal that it .'may rule' on any objection 
as to existence of an arbitration agreement does not exclude the jurisdic­ 
tion of the Chief Justice of India or his designate to decide that question, if 
need be, in a petition under section 11 seeking appointment of arbitrator.2 

When a capacity or power is given to a public authority, there may be 
circumstances which couple with the power a duty to exercise it,3 or the 
manner in which it may only be exercised.4 In other words the legal and 
factual context in which the power is to be exercised may combine the 
power with an obligation to exercise it even though it is conferred by use 
of the word 'May' .5 As stated by COTTON, L.J.: "'May' can never mean 
must, so long as the English language retains its meaning; but it gives a 
-power and then it may be a question, in what cases, when any authority or 
body has a pow~r given i.t by the word 'may', it becomes its duty to exer­ 
cise. that power." As observed by LORD CAJRNS: "There may be something 
in the nature· of the thing empowered to be done, something in the object 
for which it is to be done, something in the conditions under which it is to 

,· 5<; 
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7. Julius v. Lord Bishop of Oxford, (1874-80) AU ER Rep 43, p. 47: (1880) 5 AC 214 
(HL). See further State (Delhi Administration) v. I. K. Nangia, AIR 1979 SC 1977, 
p. 1980 : (1980) 1 SCC 258; Tara Prasad Singh v. Union of India, AIR 1980 SC 
1682, p. 1698 : (1980) 4 SCC 179; Ambica Quarry Works v. State of Gujarat, 
(1987) l SCC 213, p. 218 : AIR 1987 SC 1073; Superintending Engineer, Public 
Health v. Kuldeep Singh, AIR 1997 SC 2133, p. 2137 : (1997) 9 SCC 199. 

· 8. Ibid, p. 49, referred to in L. Hirday Narain v. I.TO. Bareilly, AJR. 1971 SC 33, p. 36 
: (1970) 2 SG:C 355. . 

9. Ibid, p. 59; referred to in Punjab Sikh Regular Motor Service, Raipur v. R.T.A., Rai­ 
pur, AIR 1966 SC 1318 : ( 1996) 2 SCR 221; Hirday Narain v. I.T.O. Bareiliy, supra, 
p. 36; Ambica Quarry Works v. State of Gujarat, supra; Sub Committee of Judicial 
Accountobility v. Union of India, AJR. 1992 SC 320, p. 352: 1991 (4) SCC 699. 

10. Official Liquidator v. Dharti Dhan, AIR 1977 SC 740, p. 745: (1977) 2 SCC 166. 
11. Alcock Ashdown & Company v. Chief Revenue Authority, AlR 1923 PC 138. See 

further Jaswant Rai v. Central Board of Direct Taxes and Revenue, AIR 1998 SC 
1891, p. 1894 : (1998) 5 SCC 77 (Power of Commissioner under section 273A of 
the Income-tax Act 1961 is coupled with aduty). 

12. Chief Controlling Reveune Authority v. Maharashtra Sugar Mills Ltd., AIR 1950 
SC 218: 1950 SCR 536; Banarasidas Ahluwalia v. Chief Controlling Revenue Au­ 
thority, Delhi, AlR 1968 SC 497, p. 502: 1968 (2) SCR 685. 

--· ·--­ ·~ ."°"""""' 

be done, something in the title of the person or persons for whose benefit 
the power is to be exercised, which may couple the power with a duty, and 
make it the duty of the person in whom the power is reposed to exercise 
that power when called upon to do so."7 It was further pointed out by 
LORD CAIRNS: "Where a power is deposited with a public officer for the 
purpose of being used for the benefit of persons specifically pointed .out 
with regard to whom a definition is supplied by the Legislature of the con­ 
ditions upon which they are entitled to call for its exercise, that power 
ought to be exercised and the court will require it to be exercised." LORD 
BLACKBURN stated in the same case: "The enabling words are construed as 
compulsory whenever the object of the power is to effectuate· a legal 
right.'" In the words of BEG, J.: "If the conditions in which the power is to 
be exercised in particular cases are also specified by a statute then, on the 
fulfilment of those conditions, the power conferred becomes annexed with 
a duty to exercise it in that manner."1° Following these principles it was 
held by the Privy Council interpreting section 51 of the Income-tax Act, 
1918, that in case there was a serious point of law to be considered there 
was a duty on the Chief Revenue Authority to state a case to the High 
Court.11 This principle was also applied by the Supreme Court in interpret­ 
ing section 57 of the Stamp Act, 1899, and it was held that it imposes a 
duty on the Chief Controlling Revenue Authority to make a reference to 
the High Court when an important question of law arises for considera­ 
tion.12 And in construing rule 63 of the Central Provinces and Berar Motor 
Vehicles Rules, 1940 which reads 'the authority by which a permit is re­ 
newed, may likewise renew any counter-signature of the perm.it', the 
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13. Punjab Sikh Regular Motor Service, Raipur v. R.T.A., Raipur, AIR 1966 SC 1318 : 
1966 (2) SCR 221. · 

14. L. HirdayNarain v. I.TO., Bareilly, AIR 1971SC33, p. 36: (1970) 2 SCC 355, p. 359. 
15. Wasim Beg v. State of Uttar Pradesh, A1R 1998 SC 1291, p. 1296: 1998 (3) SCC 321. 
16. State of Uttar Pradesh v. Hari Ram, (2013) 4 SCC 280, p. 298. 

Supreme 'court held that 'may' in the context was obligatory: that is to say 
the exercise of. power 'under this· rule depends not upon the discretion of 
the authority but uRon proof 'of the. particular case requiring renewal of the 
counter-signature. Further indealing with section 35 of the Income-tax 
Act, 1922, which provided that the authorities 'may rectify any mistake 
apparent on the face of the record', the Court held that authorities were 
bound to exercise the power if conditions for its exercise y.iere. shown to 
exist by a person interested. In-holding so, SHAH, J., observed: "Even if the 
words used in the statute· are prima facie enabling, the Courts will readily 
infer a duty to exercise power which is invested in aid of enforcement of a ' 
right=-public or private-of a citizen.?" Similarly, a power· to comply 
with natural· justice before taking an adverse action against an employee 
conferred by prima facie enabling words will be construed as mandatory.15 
For instance, section 10(5) of the Urban Land (Ceiling and. Regulation) 
Act, 1976, provides that the competent authority 'may', by notice in writ­ 
ing, otder a person in possession of land vested in the Government to sur­ 
render possession of the same .. However, the word 'may' has been under­ 
stood as 'shall', and the requirement of giving notice was held to be man­ 
datory on the ground that the Legislature could not have intended that a 
landholder· be dispossessed of his property under section 10(6) of the Act 
for non-compliance of an order under section 10(5), without having re- 
ceived notice of the same.16 . 

Another illustration is to be found in the interpretation of section 489 of 
the Bombay Municipal Corporation Act, 1888. Section 354(1) of the Act 
provides that the Commissioner may, by written notice, require the owner 
or occupier of any structure in a ruinous condition to pull down, secure or. 
repair such structure and to prevent all cause of danger therefrom. Section 
489 of the Act provides, inter-alia, that if an order is made by the Com­ 
missioner by written notice, and. the order is not complied with,. the Corn­ 
missioner 'may' take such measures or cause such work to be executed as, 
in his opinion, is necessary for giving due effect to the order. The Supreme 
Court noted that the primary object of section 354 is to safeguard the pub­ 
lic from the danger of being forced to live in such a structure in a ruinous 
condition. Hence, though a plain reading of section 489 gives an impres­ 
sion that it is only an enabling provision, keeping in view the purpose of 
its enactment and the setting in which it is placed, the Court held that the 
Commissioner is duty bound to ensure that the written notice given to the 
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17. Makarand Dattatreya Sugavkar v. Municipal Corporation of Greater Mumbai & 
Ors., (2013) 9 SCC 136, p. 149. . 

18. ND. Jayal v. Union of India, AIR 2004 SC 867, p. 878 (para 24) : (2004) 9 SCC 362. 
19. A.P. Aggarwal v. Govt. of National Capital Territory of Delhi, AIR 2000 SC 206, 

p. 201 : (2000) 1 sec 600. 
20. Dhampur Sugar Mills Ltd. v. State of U.P., (2007) 8 SCC 338 para 52: AIR 2008 

SC 48 para 45. 
21. MacDougall v. Paterson, (1851) 11 Ch 755, p. 773 : 138 ER 672, p. 679. 
22. Re, Neath and Brecon Ry. cs., (1874) LR 9 Ch 263, p. 264. 

I I 

! ' 

owner or occupier under section 354(1) is implemented in letter and spirit. 
The Court further held that the duty cast on the Commissioner is in the 
nature of a public law obligation and, in an appropriate case, the Court can 
issue directions for its enforcement. 17 

A power conferred. by the Environmental Protection Act, 1986 having 
regard to its object cannot be treated as power simpliciter, but it is a power 
coupled with a duty and so it is the duty of the State to make sure that the 
conditions or directions under the Act are fulfilled.18 

A Government memorandum providing that in the event of the candi­ 
datewho is appointed to a statutory post resigning within six months 'the 
reserved list may be operated' to fill the vacancy where it may not be pos­ 
sible to keep the post vacant till the completion of fresh recruitment, when 
read .along with the relevant statutory provision that the vacancy 'shall be 
filled up by the Central Government as soon as practicable' was construed 
to confer a discretion coupled with a duty to appoint the person next in 
order of merit from the approved reserved list to the post becoming va­ 
cant." Power conferred on the State Government to constitute an Advisory 
Committee under section 3 of the Uttar Pradesh Sheera Niyantran Adhini­ 
yam, 1964 in terms 'may by notification, in the Gazette constitute' was 
held to be coupled with a duty and it was obligatory on the Govermnent to 
constitute Advisory Committee.i'' . 

When permissive words are employed by the Legislature to confer a 
power on a Court to be exercised in the circumstances pointed out by the 
statute, it becomes the duty of the Court to exercise that power on proof of 
those circumstances. As pointed out by JERVIES, CJ.: "When a statute con­ 
fers. a~ authority to do a judicial act in a certain case, it is imperative on 
those so authorised to exercise the authority, whenthe case arises and its 
exercise is duly applied for by -a party interested 'and having a right to 
make' that application."21 "The use of permissive words in such cases", 
said JAMES, L.J. "is the usuai courtesy of Legislature in dealing with 
the judicature".22 The words 'if shall be lawful' may be used for the pur­ 
pose of conferring a new jurisdiction which was not lawful for the authori­ 
ty concerned to exercise till then and when a case for the exercise of that 
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jurisdiction is made out, it would be the duty of the said authority to grant 
the .relief and not to refuse to exercise its authority merely at its discre­ 
tion.23 As observed by AYYANGER, J.: "Though the ~vord 'may' might con­ 
note merely an enabling or a permissive power in the sense of the usual 
phrase 'it shall be lawful', it is also capable of being construed as referring 
to a compellable duty, particularly when it refers to a power conferred on a 
court or other judicial· authority.r" It bas, therefore, been held that the 
words 'an order under this Act may be made by any court' as they occur in 
section ll of the Probation of Offenders Act, 1958, imposed a duty to pass 
an. order under the Act subject to .. conditions and limitations imposed by 
the Act and that a court had no unfettered discretion in refusing to pass an 
order when an occasion to pass the same arose within the four corners of 
the Act.~15 Similarly, the words 'the court may pass a decree for eviction', 
have been construed as not conferrinz a discretion for refusing to nass a 
decree where. alandlord in a suit ha;· proved the'. fulhiment or au ~ondi­ 
rions entitling him to possession, and the court in such cases is bound to 
pass a decree-in his. favour in spite of the use of the word 'may' _26 Further, 
the words 'the Magistrate may take cognizance of any cognizable offence' 
in section .J 90(l)(b) of.t.be Code of .Criminal Procedure, 1973, have been 
construed \(). mean_· 'must take c01;nizmicc' leaving no discretion .. to the 
M.agistrate, '-7 And so, a rule requiring that 'the court may engage a counsel 
to defend the person' in a capital sentence case. was held to cast an.obliga­ 
tory duty on thp court to provide a counsel if the conditions' of the rule 
were satisfied." Similarly, thoughrule 2-A(i) of the High Court ofKama­ 
taka Rules, 1959, provides that the Court 'may' appoint any advocate. from 
a panel to rep res en tan accused in a criminal case if he inter .alia, bas in­ 
sufJident means, the expression 'may' was .interpreted as laying down a 

1nai1c!<:tory .direction tothe ~ot~rt .. t99engage advocate for the.accuseo if the 
conditions u1 the rule are sarisfied. ··· · .·. 

When an Act conferring the power does not mention the .conditions or 
the circumstances in which the power is to be exercised it will be con­ 
strued as discretionary and directory. On this principle section 442 .of 
the Companies Act, 1956, which empowers that the court 'may stay or 
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·. · ; 30, Offir:ial[.;'quidator v, j)lllini Dhm1, AfJ?...)977 $C 740, p.)44 : (1977}2 SCC 166. : }J. Ib/q, p,745. . . ·. . .. • . •·... . < ·.· . . . . . ·.· · · ·.· ·.. ·. · 
;. ;32; Staie ofV.P. v. SC l(j18, p.162.0 :19()4;(2) S.CR197. 

33. /bid; Rq1igaswcmd, v. Sa.gar Textile}4Jlls (P.) Ltd:; 'AJR ;1977 
·I 

'restrain' a proceeding against a company after the presentation ofa wind­ 
i1:g up petition, has been construed to be discretionary and directory. 30 But 

· even in cases where the conditions or circumstances are not expressly in­ 
dicated by the Act, a duty may arise. to exercise the power conferred if it 
COU]d be shown that on facts of the case exercise of the .power would alone 
carry out the object of the Act: This is so because ji.idxciaLp<)v/er has to be 
justly and .properly exercised . .>l · ·. · . · ". . · . 

. ~ •. Theword 'may' may also.be used in the sense of 'shall' or 'must' by the 
Legislature while conferring power mi. a high dignitary . .)2 When the con- 

. j¢.x.t_shpW.S;t)Wtthepoweris.youpled\yith an ol(l.jgatipn, "the word 'may 
.which denotes .. discretion .should .be construed .tomean a command" :3)·The 

.· .use of the. \:V~.lrd ·.\nay; in SLl~l1cas6s .is ;'out of def~.re1is~ to tl}C high su1111s 
()fthe .authority on whon11 the .powe; and the obligation are intended to .be 
conferred and imposed"." It was, therefore, held thatthe words 'the Gov. 
ernment may, in respect of a gazetted Government servant on his 'own re­ 
quest, refer his case to the Trib1p11i1,' in the context of Rule 4(2) of the U.P. 

· tiiscip11nnrv Proceediuas (1\d1nil1isfrativcTdbuna1) Rules. 1947 .' conferred 
~lpovJt:r .co~1pJed .with ,;;1 obligatib11 on the G\)Vcrni)r·ro·i~xer(:isethe .po\vcr 
.\' ;11 e···1 ,.t· 1· .-;C.Jl.l; S:' \'. ;:,s·· n1 ;, c··j ·~·· •j·)\·, •,l 1~ •·iz·· ;...t·l:..;d· •('' -),;e· ~·1-111~ ·-~1.11· ·,;·,,,1· .\··,.~ 1·1·t: :1· 11 t]1';1: ~i .... , 1·1 ··1] r 
·.··.~!: •. _. ~ -~·· :<. : .. ~: .. ,..J·~\, t -".~.1 {i...' .. ;t.~; ·.'~· .. :c , .. J ·f .1~.i:: .. .-~·t> ·.}~·. : : .. H._,- .. 1... ,.J._. ~·~·:···: - ~;)·~ ..... - d_: - .... _. _. _ ... ~--1 ,.:-t . .1l.-J,. .c J 

mJd tlv1t the goyernor had no dis~n~tic)n in th~. matter . .l) .Rule 30 of the J~a·­ 
jastl1.21J).Miriof J\iiineraJConc.essiori Rul~.s, 1955, \)IJ1icb js to :U1(; GlJect that 
.'~1 nyp~ng J~.ase:; xqay he,gn~!)t~d fqr ap<:riod ()f five'. y~ars unkss.•tll~ app)i· 

····c~u)thiihself'c1esii'~s ·a.s~1orti~r pei'ib.d'; hi.1sbe.en C6nstruedto ~cofrft;r no dis­ 
cretion on th<> Governii1ent t.o fix a .pei~i9d le.ss .· tha.11 five ye'-frs if the appli·" 
(~qnt did not desire 11 sho1,te1: peribd .. A txovisofo}he YulC de.afa1g:\vith re­ 
nbwaLh;ts be~n simila.ily. constru~d.36 Secti611 5(3) of the·Cet).tral :·P.rovinc­ 
es!'1nd J3en\r .l{evocatioi1 of L,an(~ ReV~l1lleExei11p.tions Act, 1948 3)rovided 
qrnt 'the St.a~r.:. Qpvern.i:n.ent. n.1~1y, make .a .gi·1:1;nt of 1no)?ey .or .pen~ion-..,~for 

· .. $\:1itabJp. n111~x1tc1uipbe .of any fain11y••of .'.·ade'$cei1di1r1t. fr,6Jii .· it.Jo611ef ruling 
Chief'. in const1:i.1ing this provist611 it :was J{qld that exc~ept i,n those ci.1.ses 
\~'here there were good grounds foi· 11(.)t gi'''-1htfrig ihe pehsfoi1; 1:he\Go\1ei:n- · 

· 11).e.ntwas.bound•to make a·grµnt to those v,iho folfille(l.the.reqqired C()Pdi­ 
tiori a1id the :\vord 'm(ly' had to be.read as ·'.J'nust: It was also.hd~l that the 
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37. Sardar Govindrao v. Stateof M.P., AIR 1965 SC 1222: 1965 (1) SCR 678, distin-, 
guished in Sahodara Devi v. Govt. of India, AIR 1971 SC 1599 : 197.2 (3) SCC 
156. (Case dealing with Rule 27 of the Cantonment Land Administration Rules; 
1937). ' 

38. Rangaswami, Textile Commissioner v. Sagar Textile Mills (P) Ltd., A1R 1977 SC 
1516 :· (1977) 2 sec 578. · , 

39. Chief Settlement Commissioner v. Ram Singh, (1987) 1 S~C 612, p. 614 : AIR' 
1987 SC 1834. 

40. CITv. P.K. Noorjahan, AIR 1999 SC 1600, p. 1601 : (1997) 11SCC198. 
41. Sub Committee of Judicial Accountability v. Union of India, AIR 1992 SC 320, p.. 

352 : 1991 (4) sec 699. 
42. R. v. Boteler, (1864) 33' LJMC 101, p. 103; referred to in Raja Ram Mahadeo 

Paranjype v. Aba Maruti Mali, A1R 1962 SC 753, p. 757 : 1952 Supp (1) SCR 739. '. 
' 

(l) Words conveying discretion; as he deems fit; think. necessary; 
consider necessary 

Where a statute provides for the grounds on which a person is entitled to 
a certain relief and confers power on a Tribunal to pass orders 'as it deems 
fit', the exercise of the power to grant the relief is not dependent upon the 
discretion of the Tribunal.42 In a case where the tenancy had terminated 

Act laid a duty to be performed in a judicial man.p.er.37 Clause 20 of the 
Cotton Textiles (Central) Order,' 1948 authorised· the Textiles Commis­ 
sioner to issue directions to manufacturers regarding the classes or specifi­ 
cations of cloth or yam and the maximum and the minimum quantities 
thereof which they" shall or shall not produce 'during such periods as may 
be specified in the directions'. It was held that the power conferred to issue 
directions is coupled with the duty to specify the particular period for 
which the directions 'shall be operative and directions issued without speci­ 
fying the period will be ultra vires.~8 But, 'may' will not be construed as 
mandatory if such a construction would defeat the purpose of the Act or 
would lead to unjust results.~ Further, if the word 'may' was substituted in 
place of 'shall' during the Bill's progress in Parliament, it may ,not be pos- 
sible to construe 'may' as 'shall' .40 ' : . 

The principle that the word 'may' is sometimes used in the sense of 
shall or must, while conferring power on a high dignitory out of deference 
to him, has also been applied when power is. conferred on Parliament to 
enact a law. Interpreting Article 124(5) of U1e Constitution, which provides 
that Parliament may by law regulate the procedure for the presentation of 
an ·address and for the investigation and proof of the misbehaviour or inca­ 
pacity of a Judge, it has been held, that iris an enabling provision for 'the 
procedure for presentation of an address' but it is a compulsive provision 
for providing the procedure 'for the investigation and proof of the misbe- 

, haviour or incapacity of a Judge'. 41 
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